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No. 15,552 
STATEMENT OF QUESTIONS PRESENTED 


1. Did the Federal Power Commission (the Commission) 
on June 29, 1956 lawfully fix rates for the calendar 
year 1955 (a refund period) which yield to The Ohio 
Fuel Gas Company (Ohio Fuel) a return of 7.39% for 
1955, or almost $900,000 more than its actual 1955 
costs including the 62% return found by the Commis- 
sion on June 29, 1956 to be the just and reasonable 
return for 1955? 


2. Did the Commission lawfully approve a contract 
demand (CD) tariff for application by Ohio Fuel to 
four of its 600,000 customers, where such tariff 
is (1) wholly against public policy, (ii) unsup- 
ported by substantial evidence, (iii) the result 
of a collateral attack on the Commission's Opinion 
275, and (iv) unjust, unreasonable and unduly 


discriminatory against the four customers? 





NO. 13,552 


THE CITY OF LANCASTER, OHIO, 
PETITIONER 


Vv 


FEDERAL POWER COMMISSION, 
RES PONDENT 


THE OHIO FUEL GAS COMPANY, 
THE DAYTON POWER AND LIGHT company, 


INTERVENORS 





INDEX 


Statement of Questions nan . 
Title Page .. © 6 © © 
Jurisdictional Statement se a @ @ 
Statement of the Case ..... eo e 
IUGPOGUGELOD « « «x . 
I. The Commission! S Unauthorize 
to Ohio Fuel... 
II. The Commission's Ap roval of the 
Contract Demand (CD) Rate Form. 
Statement of Points . . oa a a a 
Summary of Argument . . 
It Was Unlawful For The Commission “To 
Ignore Ohio Fuel's Actual 1955 Ex- 
{a Refund And To Fix Rates For 1955 


A Refund Period) Yielding Almost 
900,000 More Than Ohio Fuel's Actual 
Costs (Including A Full 63% Rate of 
Return) .. 
It Was Unlawful For The Commission “Ro 
Approve The CD Rate Form For Applica- 
tion By Ohio Fuel To Four Of Its More 
Than 600,000 Customers . . +. 6 « « o 
Argument .. ° 
l. Rates for 1955 “must be fixed on the 
basis of actual 1955 experience ... 
2. The contract demand rate form is un- 
Lawiul « » 

Pcs Opinion 273 and its accompanying 
order became final as to rate 
form since no application for 
rehearing was made as to rate 
form by anyone .. . oe ee 

B. There was no change in facts 
aed ead a reversal si Opinion 


» 
a 
4 
; 
5 
4 
e 
@ 
“ 
| 


ee Se ee SO, SS LS, 


C. The CD tariff is unjust, unreason- 
able and unduly discriminatory as 
amatter of law ...-+«.o.e-.«-. 

Conclusion .. 

Appendix A - Petition. and “Application of 
The City of Lancaster, Ohio, 
Petitioner and Applicant, for 





Leave to Adduce Additional | 
Evidence in Federal Power Com- 
mission Proceeding at FPC Docket 
No. G-2281, and for Review of 
Federal Power Commission Order 
Issued in Such Proceeding .... 
Appendix B The Dayton Power and Light : 
Company's (Dayton's) Brief for 
Examiner, Dated February 15, | 
1956 (Customers! Position Re | 
Rates for 1055). .« « + «= ss = 
Appendix C Brief of Commission Staff Counsel 
for Examiner, Dated February 13, 
1956 (Pages 1-13 thereof, re 
Staff position on rate form issue) 
Appendix D Significance of Exhibits in This 
Case (R. 4653-62352) o eo e@ © @i¢ @ 
Appendix E The Tariff as approved. . ... - 
TABLE OF AUTHORITIES . 


CASES: 


Alebane Power Co. v. McNinch (1937) 


8 U.S. App. D.C. 132, 94 F.2a 601... 
Alabama-Tennessee Nat. Gas Co. v. 
- Federal Power Com'n (1953), 3 Cir., 
203 F.2d 4oy ° e eo e °e ° e oe Ss e @ e e 


Butterfield Theatres, Inc. v. Federal 
Communications Com'n (decided May 24, 
1956) 77. U.S. App. D.C. __ (Nos. 
13,666 and 12;667),239 F.2dss2. 2... 

City of Detroit, Michigan v. Federal 
Power Com'n (1955, rehearing denied 
February 28, 1956}, 97 U.S. App. D.C. 
260, 230 F.2d 810, certiorari denied ! 
13922 {3e8 U.S827, rehearing denied | 

19 


City of Pittsburgh v. Federal Power Com'n 
(decided March 8, 1956), 377 U.S. App. 


DCs — 5 ‘os — * =e es ee +e eS Se 8 


— US. ne ww ew ww oe ew we ww ww et BO, 


38, 





Enterprise Company v. Federal Communica- 
tions Com'n (1955), 97 U.S. App. D.C. 
374, 231 F.2d 708 oo e@ oe GF @ @# e® e@® oe oo oe @ 


Federal Power Commission v. Sierra Pacific 
Power Co. (1956), 350 U.S. 348 .. 2.2... 


Home Gas Company v. Federal Power Commis- 
sion (1956), 97 U.S. App. D.C. 300, 231 
F.2d 2535, certiorari denied (October 
1956) pee Us Dc aa 1 ° ° ° ° ° ° ° ° e ° 


Mississippi River Fuel Corp. v. Federal 
Power Com'n (1947) $2 U.S. App. D.C. 


o ° e ° ° e ° ° e °o 


Ohio Bell Tel. Co. v. Com'n (1937), 
301 Vers 292 oe @ @® e® © e® © © © © 0@® © @ 


Panhandle Eastern Pipe Line Co. v. Federal 
Power Com'n (decided April 27, 1956, re- 


hearing denied June 5, 1956), 3 Cir., 
2352 F.2d 467 ** + * © © +t Ce Fe Se oS Ee S 


Panhandle Eastern Pipe L. Co. v. Federal 
Power Com'n (1956), 3 Cir., 236 F.2d 606 


Power Com'n v. Hope Gas Co. (1943), 32 


Ue. 9 e °o ° ° e ° °o °o ° ° ° ° e ° e °e eo 


State Corporation Commission of Kansas 
v. Federal Power Commission (1953) 8 Cir., 
206 F.2d 690, certiorari denied 346 U.S. 


922 @ eo °o ° oe e °o ° e ° d eo ° e e e e e e 


Summerfield v. Civil Aeronautics Board 
(1953), 92 U.S. App. 248, 207 F.2d 200, 
arfirmed (1954) 347 U.S. 67 « «+ «& « «© ew 


Tennessee Natural Gas Lines v. Federal 
Power Com'n (1954), 95 U.S. App. D.C. 
250, 2el F.2d 5451 oe eo @ oe e eo °e eo eo e e e e 


United Gas Pipe Line Co. v. Mobile Gas 
Service Corp. (1956), 350 U.S. 332 .... 





West Ohio Gas Co. v. Comm'n (No.2) : 
L2995)5 294 Uses TO st se et es He ee 4S 


Zenith Radio Corp. v. Federal Communica- 
tions Com'n (1954), 93 U.S. App. D.C. 
284, 211 - 2d 6 29 ° ° ° e ° ° ° e ° ° 


FPC Opinion No. 258 (100 PURNS 405)... 
FPPC Opinion No. 258-A ... «cece 
FPC Opinion No. 269 (3 PUR 3d 396) 

Pec Opinion Now 272 1 « « w= © 


FPC Opinion No. 272-A 
FPC Opinion No. 275 . 


Opinion No. 286 . 
STATUTES : 


Natural Gas Act, Act of June 21, 1938, 

¢, 556, 52 Stat. 821, et seq., 

U.S. C.A.,; Title 15: 
Sections l (par. 717), 4 (par. rie). 
and 5 (par. 717d) constitute the 
underlying basis for eae entire 
Brief @ ° e e e ° ® 
Section 19, par. “717r ee ee 


MISCELLANEOUS : 


Public records: The Ohio Fuel Gas Company 
C Form 2 Annual Report 


for 1955 . 

The Ohio Fuel Gas * Company 
FPC Form 11 Monthly Reports 
for 1955 oo fe 0© @© © 8@ @ le 


Public Utilities Fortnightly, October 25, | 
1956, page 655 oo e@©& e© 8@ @ oo ° o o@ @ ° 








JURISDICTIONAL STATEMENT 


On June 29, 1956 the Federal Power Commission 


("the Commission") issued an order In the Matter of The 


Qhio Fuel Gas Company (FPC Docket No. G-2281) (R. 6857- 
6873). The City of Lancaster, Ohio ("Lancaster"), 


Petitioner herein, intervened and participated in the 
Commission proceedings resulting in such order, and ap- 
plied for rehearing of such order (R. 6897- 6899). Its 
application for rehearing was denied by Commission order 
issued August 16, 1956 (R. 6949-6952). Its Petition 

to Review and Application to Adduce Additional Evidence 
(Appendix A attached hereto) was filed in'this Court on 
September 24, 1956. This Court has jurisdiction upon 
this appeal to review the Commission's orders and to 
order additional evidence to be taken, by virtue of 
Section 19 of the Natural Gas Act ("the Act") (Act of 
June 21, 1938, c. 556, Sec. 19, 52 Stat. 851, WrSs0 sAss 
Title 15, par. 717r). 


STATEMENT OF THE CASE 
introduction 


This appeal involves two principal issues, - 


(1) whether it was lawful for the Commission on June 29, 


1956 to fix rates applicable to Ohio Fuel's wholesale 





sales for the year 1955 which give to Ohio Fuel almost 


$900,000 more than its actual costs in that year (in- 


cluding the full 64% rate of return found by the Com- 
mission to be just and reasonable), and (ii) whether 
the contract demand (CD) rate form approved by the 
Commission for Ohio Fuel is lawful. The background 

of this appeal is given at pages 3-19 of the Petition 
to Review (Appendix A herein), and will not be unneces- 


sarily repeated. 


I. The Commission's Unauthorized Yield to Ohio Fuel 


On February 13, 1956 the customers gave notice 
to the Commission that any rates fixed for the year 1955 
which yielded to Ohio Fuel more than its actual costs 
for that year would be deemed unlawful (The Dayton 
Power and Light Company's (Dayton's) Brief for Presiding 
Examiner, pages 99-102, Appendix B herein). However, 
the Examiner, while fixing rates for the March, 1954 - 
December, 1954 period on the basis of actual 1954 costs, 
refused on April 2, 1956 to adopt the customers! pro- 
posed finding that the rates fixed for 1955 be adjusted 
to reflect actual costs for that period (R. 6631, 6633). 
Therefore, on April 20, 1956 exceptions on this point 
were filed with the Commission (R. 6750-6751 (par. 2); 





6752 (par. A), 6754-6755, 6757, 6762 (par. a));* 
and proposed findings were submitted to the Commission 


which, if they had been adopted, would have required 


refunds for 1955 to be based upon Ohio Fuel's actual 
costs during that year (R. 6754-6755, 6761). 
In its June 29th order, the Commission re=< 


cognized that: 


"Since Ohio Fuel's proposed rate increase 
went into effect subject to refund as of 


March 1, 1954, our prescription of just 
and reasonable rates relates back to that 
date”. R. 6862 (Emphasis supplied.) 

The Commission also recognized that: | 


"In prescribing rates for the refund period, 
it should be kept clearly in mind that 

it is the dollar amount received by Ohio 
Fuel that is important *** As the record 
shows***, a substantially different cost 


situation could be expected to prevail 
after the December 1954 billing month as 
compared with the costs actually incurred 
during the ten-month period in Il‘ ‘ 


Emphasis supplied. 


* Lancaster relied upon Dayton, Ohio Fuel's largest 
customer, to protect it on rate level matters: “Lan- 
caster compliments Dayton on its splendid presentation, 
an undertaking which was nothing short of magnificent. 
Confident that Dayton will adequately cover in its 
brief the’ issues involved in its presentation, Lancaster 
will not attempt to argue their case, however, we do un- 
uvualifiedl ndorse t stand taken by Dayton and r - 
ly recommend to th aminer the adoption of rinci- 
ples and evidence produced by Dayton.” (Emphasis supplied.) 
Lancaster's Brief for Examiner, February 13, 1956, page 


& 
| 
' 





But the Commission, ignoring the customers' proposed 
findings, supra, made no attempt to determine the 
"substantially different cost situation” between 1954, 
pro forma, and 1955, actual. It proceeded to fix 
rates ($2.15 demand, 32.43¢ commodity, R. 6870) which 
(i) the public facts in its files (Ohio Fuel's FPC 
Form 2 Annual Report for 1955, Ohio Fuel's FPC Form 
11 Monthly Reports for January-December, 1955), and 
(ii) the facts in evidence in the proceeding before it 
(Ohio Fuel's FPC Form 11 Monthly Reports for January- 
August, 1955, Item YY, R. 6005-6012), prove to be un- 
just and unreasonable. See Appendix A, Exhibit 4, 
Sheet No. 1, first par. 


After receiving a copy of the Commission's 


June 29th order, intervenor Dayton put its accountants | 


to work on the FPC Form 1l Reports and the Form 2 Re- 
port filed by Ohio Fuel for 1955,* for the purpose of 
computing Ohio Fuel's actual costs for the year 1955. 


* The Form 2 Annual Report was required to be filed 
in full on or before April 30, 1956; see 12 F.R. 8658, 
14 F.R. 7428, 16 F.R. 11767, 19 F.R. 215, 2013, 21 F.R. 
1485; Re Form 11 Monthly Report, see 18 F.R. 813. | 





The results of this work appear herein as Appendix A, 


Exhibits 1-4. 


The Commission was fully advised of 


these results (see Appendix A, and Petitions to Review, 
Case Nos. 13,565 and 13,593 pending in this Court). 
Lancaster on July 27, 1956 filed its application for 
rehearing of the June 29th order (R. 6897-6899), 


stating, inter alia: 


me 


That the decision rendered by the Com- 
mission permits Ohio Fuel to retain more 
than their actual costs for the year 1955 
including a 6:% rate of return. 


That the refund for 1955 to customers of 
Ohio Fuel should be based on actual 1955 
costs plus a 62% rate of return. 


Theat the decision of the Commission actual- 
ly gives Ohio Fuel a 7.39% rate of return 
for 1955 which is against public policy, 
and the qongunees intention os the Com- 
mission." » 6897. 


On August 16, 1956 the heitnntile denied Lan- 


caster's application (R. 6949-6952), stating: 


"The City of Lancaster complains that 
our order permits Ohio Fuel a 7.3 

rate of return for the year 1955 based 
upon actual costs of operation. This 
result, it. contends, is contrary to the 
intention of the Commission to allow 

a 6.25% rate of return for that period. 





pecessary to reopen the record for the 


taking of additional evidence. But, the 
delay caused by reopening would, in all 


likelihood, provide time in which further 

changes would occur. Clearly, there must 

be an end to the administrative oa 

e.rates which escrib ba 

upon evidence in the record potone us. 

It would not be in the public interest 

to reopen and continue these proceedings 

which have already extended over a period 
of two and one-half years to prove or dis- 
prove the allegations of Lancaster." 

R. 6950-6951 (Emphasis supplied.) 


The record before the Court shows that most of what 


the Commission has here said is clearly incorrect. In 


the first place, until reading this order Lancaster 
had always thought that it was the duty of the regula- 


tory agency, not the applicant, to determine whether 
"its allegation” was "supported" by the facts. More- 
over, even Ohio Fuel admits that it was not necessary 
for Lancaster to "make a showing" by attaching cost 
of service exhibits to its application for rehearing 
(Ohio Fuel's Motion to Dismiss, Case No. 13,593 before 
this Court, page 7, first full par., first sentence). 
Furthermore, the Commission had public information in 
its files (Ohio Fuel's 1955 Form 2 and 11 Reports) 
from which its well-qualified technical Staff could 
readily have ascertained whether Lancaster's "allega- 


tion” was "supported". Dayton's accountants computed 





ae a complete 1955 actual cost of service for Ohio Fuel 


in about one month, - surely the Commission's highly 


ie skilled expert Staff could have done the same thing 

" between July 27th, when Lancaster's application for 

‘ rehearing was filed, and August 16th, when it was 

a denied. It is quite apparent on the face of the 

4 August 16th order that the Commission did not determine 


whether there was merit to Lancaster's contention. 


2 The "showing to support” Lancaster's allegation is 

* in the public files of the Commission. : 

° ! 

‘ The Commission stated that there was not sub- 


stantial evidence in the record to show actual costs for 
1955. The fact is that the actual experience of Ohio 
Fuel during eight months of 1955 was (and is) in the 

. 3 record (R. 6005-6012), and it would hardly have been 

an impossible task for the Commission to put the 

7 : actual experience for the last four months into the 

. record, especially since it had the relevant facts in 
its hands by not later than April 30, 1956. The Con- 

— 3 mission stated that: "The rates which we preseribed 


-- 4 are based upon evidence in the record before us," but 





an examination of Item YY (R. 6005-6012) reveals that 
this evidence was completely ignored. 

The Commission stated that if it were to 
reopen the record, "*** the delay caused by reopening 
would, in all likelihood, provide time in which further 
changes would occur." The only "persons" who applied 
for rehearing in this case were Dayton, Cincinnati and 
Lancaster, and not one of them asked that rates for any 


period beyond 1955 be based upon actual costs. There- 
fore, the only purpose for which reopening was sought 


(and is now sought) was (and is) limited to the intro- 
duction of evidence to be actual 1955 data for the 
computation of Ohio Fuel's rate base, cost of service 
(including a full 64% rate of return) and just and 
reasonable rates for the single year 1955 (Petition 

to Review, Appendix A herein, page 31-32). The Conm- 
mission's statement that "***further changes would 
occur" is, therefore, wholly irrelevant and should 


hardly constitute justification for its abandonment 


of the public interest. As the Commission stated, 


"There must be an end to the administrative proceed- 
ings,” but Lancaster fails to understand how that trite 
but true maxim can justify a yield above costs to Ohio 


Fuel in the amount of almost $900,000, especially when 





the Commission itself reopened the record for 
another purpose (R. 6870, par. 13) and didn't termine 
ate the proceeding until October 26, 1956 (more 

than a month after the filing of the Petition to 
Review in this Court). ! 

The Commission stated that it would not 

be in the public interest to reopen the record. Lan- 
caster's gas distribution system is municipally owned 
and has been so owned for over 65 years. Thus, the 
people of Lancaster run the gas works through their 
own City administration. They see no reason what- 
ever why they and the other wholesale customers 
should give Ohio Fuel $900,000 more than its actual 
1955 costs, including the full 62% rate of return 
found by the Commission to be reasonable. If it 
would not be in the public interest for the people 

of Lancaster to pay Ohio Fuel only its just and 
reasonable costs (including the full amount of the 
just and reasonable 62% return), then the conception 
of the Commission as to public interest is a great 
deal’ different from your Petitioner's conception or 
what constitutes public interest. There can be no 
doubt whatever that the public interest will best 


be served by fixing rates which will yield to Ohio 


-9- 





Fuel all of its costs for 1955 (including a full 63% 


- peturn), but no more. 


Finally, in its August 16th order the Com- 


mission stated that it would not be in the public 


interest to reopen because " *** these proceedings 


*** Have already extended over a period of two and 


one-half years ***." Would that the Commission had 


aske@ itself why the case lasted 23 years! Ohio 


Fuel and the Commission, not the customers, are 


solely to blame: 


1. 


om 


February 24, 1954 


The rate schedule involved in 
this case was filed September 
18, 1953 (R- 6233), and on Octo- 
ber 16, 1953 the one 
ordered the hearing to Dae 
¥ CR. 6386) 


On January 18, 1954 the Conm- 

mission, at Ohio Fuel's re- 
uest, poe Poney the hearing 
to March 2, 1954 (R. 6418); 


On February 24, 1954 the Com- 
mission, again at Ohio Fuel's 
request, pooch Ta Gk the ne 
to May 3, 1954 (R. 6427); 


On March 1, 1954 Ohio Fuel began 
collection of the filed rates, 
subject to an undertaking to 
refund the amounts found unreason- 


able (R. 6388, 6432, 6443); 


On May 3, 1954 the hearing in this 
case began (R. 1) and, on that day, 
Qhio Fuel's counsel, referring to 
the proceedings in consolidated 
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Docket Nos. G-1786 and G- -1965, 
stated: : 


"Those proceedings at Dockets 
G-1786 and G-1965 were heard 
over a period of approximately 
a year and were finally sub- 
mitted, as I say, after a day 
of argument to the Commission 
on the 19th of April. We have 


not yet received a decision on 


those matters. : 


Involved in those proceed- 
ings were a considerable variety 


of questions which have not been 
determined and the determination 


of which would have a substantial 
effect upon further proceedings in 
this matter. In view of that situ- 
ation, I think it would be desir- 
able if this matter could be, 

- shall we say, abridged this morn- 
ing as much as possible and then 
recessed to abide order of the 


Commission after the decision in 


the cases which have mentioned." 
R. lO-1ll (Emphasis supplied.) 


He moved for a recess until further 
order of the Commission (R. 168-169), 
and upon his Motion the hearing was 


recessed on Ma 1954 for an in- 
definite period ‘1 +25); ) 


6. On July 26, 1954 the countaaden 
issued Opinion 273 in Doakeke 


G-1786 and G-1965; 


7. On April 2 i Staff dommes by 
letter (R. suggested a 
settlement conference be held May 
4, 1955, and on April 29, 1955 
staff Counsel by letter (R. 
advised a settlement conference 


would be held May 16, 1955; 
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8. The conference was held, no 
settlement was reached, and 
finally, on May 24, 1955 the 
Commission ordered the hearing 
(which had been recessed May 
3, 1954) to be reconvened on 
June 13, 1955 (R. 6454). 
Thus, it can be seen that the Commission and Ohio 
Fuel did a splendid job of "extending these proceed- 
ings over a period of two and one-half years.” The 
Commission's refusal to grant rehearing to Lancaster 
on this ground is, we submit, unjustified, unsupport- 
able, and arbitrary. Therefore, Lancaster now asks 
this Court to protect the people by compelling the 
Commission to take evidence on Ohio Fuel's actual 
1955 costs, and to fix just and reasonable rates 
applicable to that year, subject to the Court's 
continuing scrutiny of the matter. 


TT he Commission's Approval of the Contract Deman 
Rate Forn. 


On August 10, 1951 Ohio Fuel first filed the 
CD rate schedule with the Commission. Prior to this 
time its rate schedule,as agreed to by the customers, 
| provided for the payment of demand charges on the 


basis of the actual average daily deliveries in the 


peak billing month (R. » Item FFF, Ohio 


Fuel's FPC Gas Schedules, First Revised Sheet No. 3 
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Superseding Original Sheet No. 3, Section 7, effec- 
tive with meter readings September 30, 1946; R. 6197, 
Item FFF, Ohio Fuel's FPC Gas Tariff, Original 
Volume No. 1, Original Sheet No. 4, Section 5, ef- 
fective March 31, 1949). In none of its contracts 
and in none of its rate schedules did Ohio Fuel have 
any of the unjust and discriminatory provisions con= 
tained in the CD schedule. 

The August 10, 1951 filing went into effect 
on February 11, 1952, and another identical CD filing 
(with higher rate levels) went into effect December l, 
1952. The two filings became Docket Nos. G-1786 and 
G-1965, were consolidated for hearing and, in 1953 
and early 1954, extensive hearings were held. While 
these hearings were in process, Ohio Fuel filed its 
third identical CD schedule (R. 6233) on September 
18, 1953. This became Docket No. G-2281. Instead of 
consolidating this filing with the first two, the Con- 
mission kept it separated and assigned it for separate 
hearing. R. 6386, 6418, 6427. It became effective, 
subject to refund, March 1, 1954. Hearings on this 
third filing began May 3, 1954. R.1. On July 26, 
1954 the Commission issued its Opinion No. 273 dis- 


allowing the CD rate schedules filed in Docket Nos. 
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G-1786 and G-1965. Ohio Fuel did not file an appli- 
cation for rehearing of Opinion No. 2735 on the rate 
form issue but, nevertheless, it went right on apply- 
ing the G-2281 CD rate schedule and the Commission 
did not reject it or order it withdrawn. On May 
24, 1955 the Commission finally ordered the hearings 
in Docket No. G-2281 (begun May 3, 1954) to be re- 
sumed on June 13, 1955. (At the hearing on May 3, 
1954 Ohio Fuel had used 1953 as its test period; at 
the hearing on June 13,1955 Ohio Fuel used 1954 as 
its test period; R. 1, et seq., R. 172, et seq.) 
The result of these hearings, held on 37 days, was 
the issuance on April 2, 1956 of an examiner's de- 
cision disallowing the CD rate schedule. R. 6608- 
6635. The Commission's June 29th and August 16th 
orders (R. 6857-6873, R. 6949-6952) reversed the 
examiner's decision. 

Lancaster's position was succinctly stated 
in its Brief to the Examiner dated February 13, 1956, 
at pages 3- 5: 

"Lancaster never participated or inter- 

Fucl herons ine Comission yatil, the 

filing in 1951, Docket G-1786, of a 

contract demand form of tariff which 


was consolidated and heard with a 
later filing at Docket G-1965. At 
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the present time Lancaster produces 
only 7% of its volumetric require- 
ments and the remaining a is pur- 
chased from Ohio Fuel. 


"Lancaster intervened and: ern 
participated in the proceedings at 
Dockets G-1786 and G-1965 which termin- 

ated in "i968 with the issuance of 
Opinion No. 2735 and Lancaster intervened 
in Docket No. G-2281 for the: same reason 
as in the previous two dockets, to-wit: 
the terrific impact of the contract de- 
mand form of tariff with its. bei peak 
day and 90% feature ***. 


"The change in errs of Lan- 
caster's production, to purchases from 
Ohio Fuel, to a peak shaving facility 
from that of being the main source of 
supply, makes Lancaster vitally inter- 
ested in the tariff to be approved by 
the commission in this case. Lancaster 
was completely satisfied with the tariff 
provisions provided for in Opinion 273 
as it totally and unequivocally rejected 
the contract demand for Ohio Fuel's 
wholesale sales. Docket G-2281, which 
was filed before G-1786 and G- -1965 were 
concluded, was at the time of; filing, 
merely an increase in commodity charge 
over the sought for tariff in G-1786 
and G-1965, however, since Opinion 273 
was issued July 26, 1954, G-2281 has 
operated so as to require &@ complete 
hae aps of all the issues involved 
in G-1786 and G-1965 relating to the 
propriety of the contract demand rate 
form for wholesale business of Ohio Fuel. 
The action of Ohio Fuel in this proceed- 
ing requiring this re-litigation of the 
same issues within the short period of 
less than one year is positively out- 
rageous unless Ohio Fuel can show a 
great change in circumstances and con- 
ditions, which showing sly i claims 
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Ohio Fuel has utterly and completely 

failed to do. It rather appears that 

Ohio Fuel is attempting to wear us “ 

(Intervenors) out by making filing 

after filing and re-litigating and 

re-litigating, a process which may 4 

eventually accomplish its purpose 

unless stopped right now, once and 

for all." 

Under the CD rate schedule, Ohio Fuel's 
management has actually "fixed" Lancaster's contract 
demand figure for it. Lancaster's witness Graf, who 
manages the City's gas business, testified that after 
Ohio Fuel rammed the CD rate form into effect he, Mr. 
Graf, greatly reduced Lancaster's peak day estimate 
and nominated a low CD in an effort to keep Lancaster 
from paying "into the kitty," as he put it. Then at 
the persistent insistence of Mr. Bieber of Ohio Fuel, 
another estimate was made to satisfy Ohio Fuel and 
Columbia. R. 2737, et seq. Mr. Graf testified: 

"Q. Is it fair to say, then, that The 

Ohio Fuel Gas Company has definitely 

influenced the City of Lancaster's 

estimates, particularly the last time 

such an estimate was requested? *** 


A. I would say that he did." R. 3127- 
3128. 


Concerning his discovery of what Ohio Fuel was doing 
with bona fide estimates given to help it plan its 








business, Mr. Graf stated: 
"A. I got that up by myself, yes, sir. 
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"I became cognizant of the fact 

that what you folks were doing, 

you were using those estimates for 
the purpose. of making out a contract 
demand form and sending it down to 
us for signature, rather than for the 
purpose which you stated it was for 
-- the purpose of making estimates 
of your necessary construction to 
meet the demand. R« SLOT « 
(Emphasis supplied.) 








Mr. Graf gave the wholly undisputed testimony that, 
under the CD rate schedule: : 


"*** a single severely cold day in a 
whole year could cost an operation 
such as ours more than our calculated 
annual earnings." R. 2603. 


The Commission's own witness, Mr. Benson, 
pointed up ciearly how the CD rate schedule results 
in undue discrimination against Lancaster. He stated: 


"A. Ohio Fuel's proposed contract de- 
mand rate form is unduly discriminatory 
and preferential with respect to service 
and billing, first because the CD custo- 
mers are required to predict their maxi- 
mum single day's requirements and to pay 
on the basis of such estimated demand 
and are also subject to over-run penalties 
if actual requirements exceed the estimated 
demand whereas the retail customers pay 
on an actual take basis regardless of 
their estimated maximum single day's 
requirements. This means that a whole- 
sale customer like the City of Lancaster 
can be effectively limited to a supply 
of gas consistent with the amount of 
the contract demand whereas there is 
no such effective limitation on supply 
of gas to Ohio Fuel's own retail 
markets. No penalties accrue to Ohio 
Fuel's retail markets if their 
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requirements exceed the estimates 


therefor made by Ohio Fuel and ac- 4 
cordingly, there is no effective 

limit on the service to Ohio Fuel's “ 
retail markets except that of facili- a 


ties and the apportionment of avail- 
able gas supplies. 


"Second,! Ohio Fuel's proposed con- 
tract demand rate for its interstate 
wholesale sales produces material dif- 
ferences in overall average rates and 
charges between wholesale customers by 
the disparity between demand costs and 
demand charge revenues which differences 
have not been shown to be justified on 
‘any basis and which cannot be justified 
on the basis of costs as classified 
and allocated by the Commission in 
Dockets Nos. G-1786 and G-1965. 


"Third, essentially Ohio Fuel pro- 
posed to protect itself against the long 
term impacts of variations in load re- 
quirements of its wholesale customers 
without providing them with correspond- 
ing protection against the long term im- 
pacts of variations in load requirements 
of its direct sales. 





orrer 


"The requirements of all these whole- 
sale customers and direct sales are sup- 
plied from common sources and the costs 
incurred by Ohio Fuel are common for all 
wholesale and retail customers. 


"Fourth, under the terms of Ohio 
Fuel's proposed tariff, service to the 
CD customers would be subject to cur- 
tailment to protect service to domestic 
consumers of Ohio Fuel and possibly its 
affiliates, the contract demand notwith- 
standing." R. 4130-4131. 


Apparently the Commission saw fit wholly to ignore this 
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testimony and the Brief of its own staff to the 
Presiding Examiner. The Staff's analysis of the 
rate form issue is reproduced herein ais Appendix 

C. It is respectfully urged that the Court consider 
that analysis. : 

In its June 29th order, the Commission 
stated that the CD rate form will encourage control 
of peak demands by the use of peak-shaving facilities 
"#** or through use of other means available to (the 
customers)." R. 6861. The undisputed testimony of 
Mr. Graf in the record is to the contrary: 

"Q. Mr. Graf, does the City of Lan- 

caster have any peak shaving facili- 

ties and if so, will you desenibe 

them? 

A. We have maintained peak lcs 

facilities in the form of a nearly 

depleted gas field for a number of 

years, and have found same to be 

profitable in the past when this gas 

could be used during the winter to 


hold down the demand charge as calcu- 
lated on the basis of the old rate 
structure. However, if the single day 
provision is to prevail, it would 
probably not be a paying proposition, 


and have to be abandoned, resulting in 
this remaining gas (119, 000 Mef in 1954) 
being a complete loss to the public.” 

R. 2606-260/ (Emphasis es wie 


see, also, R. 2726-2727. 
Lancaster, along with other ee custo- 


mers, is always attempting to improve its load factor, 
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& commendable project which is necessitated by any 
two part rate. Lancaster's service area is limited 
to its corporate limits and, therefore, Lancaster 
cannot go out and develop interruptible industrial 
sales and summertime loads. Ohio Fuel, however, 
has a retail industrial load of considerable magni- 
tude within the corporate limits of the City of 
Lancaster, with actual 1954 requirements as follows: 
(Data from Columbia Gas System Statement of Require- 


ments of industrial customers using 3000 or more mcf 


per month as reflected in May, 1955 estimates, R. 
5242-5254): 


Anchor Hocking Glass my 5oke, L. rat | 2,827,723 mcf. 
Lancaster Lens Company At 5244 10) 429, O02 mcf. 
Ray-O-Vac Company (R. 5245, L. 187} 49,147 mef. 


Total 3,306,672 mcf. , 

Of course, this industrial load hasn't always 
been so great and Lancaster had no objection when Ohio 
Fuel sold directly to these industries and Lancaster's 
own production, which was considerably greater than 
now, couldn't supply them with their needs. The fact 
that Ohio Fuel served them directly and continued 
to serve them directly within the corporate limits 
of Lancaster made no difference to Lancaster because 


there was no two part rate to Lancaster from Ohio 
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Fuel. Even when Lancaster began paying Ohio Fuel 

a two part rate with demand based on the average day 
of the peak month, Lancaster was still not too ad- 
versely affected by Ohio Fuel serving directly 

these three industries. But since the introduction 
of the CD with demand based on the peak day and not 
less than 90% of the CD, the fact that Ohio Fuel con- 
tinues to serve these three industries inside of 
Lancaster's limited service area without giving Lan- 
caster the benefit of the sales load factor pro- 
vided by these industrial takes within Lancaster's 
service area, makes the CD tariff an overvhelming 
burden to Lancaster and one which is certainly un- 
just, unfair and discriminatory to Lancaster. Lan- 
caster did not complain of any invasion of service 
area on the part of Ohio Fuel, but when Ohio Fuel 
talks about Ohio Fuel's policy of pricing igas at 

city gates in their own retail market areas on a 

CD theory, it is certainly unfair, unjust and un- 
reasonable to Lancaster to refuse to consider the 
gales load factor in Lancaster including the above- 
mentioned industrials. In other words, after having 
captured the major industrial sales within Lancaster's 
service area, which had no adverse effect on Lancaster 


at the time because of the then-existing tariff, Ohio 


Fuel now saddles Lancaster with a CD tariff and advises 
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it to go out and develop interruptible industrials 
to improve its load factor. The whole plan of Ohio 
Fuel in this proceeding is outrageously discrimina- 


tory against Lancaster. 


So as to rub more salt into the wound 


created by the CD, the minimum demand charge approved 





by the Commission is 90% of the contract demand, which 
is related to neither sustained nor actual single day 


deliveries, but to the artificial figure representing 





90% of the deliveries which might be made if Lan- 
caster were to experience a peak day with an average 
temperature of 0°. This is certainly improper for 


Ohio Fuel, which depends on its storage gas for the 





major portion of its peak gas, not only for its 








wholesale sales but for its retail sales. At R. 4128 


Staff Witness Benson testified: < 
"The predominant supply of Ohio 
Fuel's peak day requirements are from ig 
storage. My review of the Columbia “ 
Blue Books, particularly the data 
relative to the effect of winter * 
season withdrawals upon the peak day «« 
deliverability from storage together 
with the increasing dependence of . 
Ohio Fuel upon storage in meeting ~“ 
peak day requirements, convinces me 
that the billing demand provisions ? 
prescribed by Commission Opinion No. 0 


273 is a more realistic measure of 
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@ 


the demand required of Ohio Fuel 

than the single day because the 

month combines characteristics 

of both the single peak day and 

the winter season requirements." 

Ohio Fuel's own testimony and exhibits prove 
that most of its transmission facilities are used for 
its non-jurisdictional retail sales and that there 
was no change in the character of those facilities 
between 1952, the test year used in the proceedings 
resulting in Opinion 273, and 1954, the test year 
used in the proceedings resulting in the June 29th and 
August 16th orders from which this appeal is taken. 

R. 1392, 1411, 1670-1671, 2016, 2763, 4778-4781, 4783- 
4787, 4789-4794, to cite only a few of ‘many examples; 
see, also, R. 4985-4986. | 

The wholesale customers of Ohio Fuel con- 
stitute only about 25% of its total business, and 
the record proves that this percentage is falling. 

R. 2763, 4993-4994. Further, the Commission itself 
recognized that only 5 of Ohio Fuel's 25 jurisdic- 

tional customers will be compelled to buy under the 

CD rate form. R. 6860, footnote 2. | 

The substantial evidence in this record 
proves. that the CD rate form is unlawfully discrimina- 


tory against Lancaster and the other CD customers. 
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The tariff itself contains many provisions which 


are unjust and unreasonable on their face. R. 
4880-4909, as amended, R. 4767-4775. It should be 
declared unlawful. 


STA 1 OF ?P _ 

1. The Commission on June 29, 1956 unlawfully fixed 
rates for the calendar year 1995 (a refund period) 
which yield to Ohio Fuel almost $900,000 more than 
its actual 1955 costs including the return found by 
the Commission on June 29, 1956 to be the just and 
reasonable return; the Commission on June 29, 1956 
allowed Ohio Fuel an actual rate of return of 7.39% 
for the calendar year 1955, which was unlawful be- 
cause it found that the just and reasonable rate of 
return for that year was 64%; the Commission, after 
finding on June 29, 1956 that the rates collected in 
1955 subject to refund were unjust and unreasonable, 
unlawfully fixed rates for that year which are also 
unjust and unreasonable; the Commission on June 29, 
1956 unlawfully ignored the actual facts known by, 


and available to,it as to the costs for the year 


1955, and unlawfully fixed rates for that year upon a 


basis other than the actual experience. 


2. The Commission unlawfully approved a contract 


ifthe 








demand form of rate schedule for sales by Ohio Fuel 
to four of 600,000 customers because that rate form 
is wholly against public policy, unsupported by sub- 
stantial evidence, and unjustifiably contrary to the 
decision of the presiding examiner who heard the case 
for 37 days; the Commission unlawfully reversed 
Opinions 258, 258-A, 272, 272-A, 273 and the examiner's 
decision without allowing either briefs or oral argu- 
ment, - a clear abuse of its discretion; where the 
Commission on July 26, 1954 in Opinion 273 rejected 
the CD rate form as unjust, unreasonable and unduly 
discriminatory, the same rate form as applied from 
March 1, 1954 is unlawful for application to four of 
600,000 customers beginning in July, 1956, no change 
in circumstances having been proved, on found, to 
justify a different decision from that rendered July 
26, 1954. : 
SUMMARY OF ARGUMENT 
I. IT WAS UNLAWFUL FOR THE COMMISSION 

TO IGNORE OHIO FUEL'S ACTUAL. 1955 

EXPERIENCE, AND TO FIX RATES FOR 1955 

A REFUND PERIOD) YIELDING ALMOST 

900,000 MORE THAN OHIO FUEL'S ACTUAL 
a A FULL 63% RATE OF 
In its order issued June 29, 1956 the Com- 


mission stated that its prescription of just and 
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reasonable rates relates back to March 1, 1954 when 
Ohio Fuel's proposed rate increase went into effect. 
R. 6862. It also found that the substantial evidence 
supports a 64% rate of return for Ohio Fuel for the 
refund period, which includes the year 1955. R. 6864. 
But it fixed rates yielding a 7.39% rate of return 





for that year, or almost $900,000 more than Ohio ime 


Fuel's actual costs, including a 62% rate of return. “a 





Therefore, the prescribed rates are unlawful. 

The Supreme Court has succinctly spelled 
out the law applicable to this case by ruling that 
where the period under consideration has passed, just 
and reasonable rates must be fixed on the basis of 
known facts. West Ohio Gas Co. v. Comm'n 2 
(1935), 294 U.S. 79. This Court has applied the same 
rule. Summerfield v. Civil Aeronautics Board (1953), 
92 U.S. App. D.C. 248, 207 F. 2d 200, affirmed 347 
U.S. 67 (1954); Zenith Radio Corp. v. Federal Com- 
munications Gea Fe (1954), 93 U.S. App. D.C. 284, 

211 F. 2d 629. The first eight months actual ex- 
perience of Ohio Fuel in 1955 was in evidence in the 
proceeding before it. R. 6005-6012 (Item YY). The 
actual experience of Ohio Fuel for the entire year 
1955 was known to it in April, 1956 when it received 
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Ohio Fuel's FPC Form 2 Report. It was unlawful for 
the Commission not to consider that public document 
in arriving at just and reasonable rates for the year 
1955. Its only excuse seems to be that such considera- 
tion would have required eageuias and the result 
would have been to "cause delay". The Supreme Court 
has effectively answered that contention. Qhio Bell 
Tel. Co. v- Comm'n (1937), 301 U.S. 292 at 304-305. 

Lancaster asks for exactly the same relief 
in this case which the Commission itself gave to Ohio 
Fuel only two years ago in Docket Nos. G-1786 and 
G-1965. Then Qhio Fuel sought rehearing (of Opinion 
273) on the grounds that the rates fixed ‘thewatn gave 
it a rate of return of only 5.46% for the refund period 
there involved, whereas a 62% rate of saturn had been 
declared just and reasonable. R. 6218-6232. The Com- 
mission granted Qhio Fuel's application in that case, 
but refused to grant Lancaster's application in this 
case. Its wholly discriminatory action was completely 
arbitrary and, we respectfully submit, capricious and 
unlawful. | 

Therefore, this Court should order the pro- 
ceeding to be reopened for the limited purpose of 


adducing additional evidence of (1) Ohio Fuel's actual 





1955 rate base, (ii) Ohio Fuel's actual 1955 cost of 
service (including a full 6% rate of return but no 
more), and (iii) just and reasonable rates based upon 
such cost of service. The result of such action will 
be to give Ohio Fuel every dime to which it is entitled, 
but it will have to return to the customers the $900,000 
in excess of costs which the Commission's order allows 
it to retain. 
II. IT WAS UNLAWFUL FOR THE COMMISSION TO 

APPROVE THE CD RATE FORM FOR APPLICATION 

BY OHIO FUEL TO FOUR OF ITS MORE THAN 

600,000 CUSTOMERS. 

The Commission exceeded its powers in ap- 
proving the CD rate form. It rejected that rate 
form on July 26, 1954 in its Opinion No. 273 and ac- 
companying final order. Ohio Fuel never filed any 
application for rehearing of the rate form decision 
and, therefore, that decision became final. The 
Commission unlawfully allowed Ohio Fuel to attack 
that decision collaterally. It allowed Ohio Fuel to 
appeal that decision to itself in this proceeding. 
It had no statutory right to do this. Its action of 
June 29th on this illegal appeal should, therefore, 
be reversed. 


There is no proof in the record that the 


rate form previously applied did not, in fact, 











a result in Ohio Fuel's recovering its bgt. There is 
-_— no proof in the record that the public interest, 
rather than Ohio Fuel's private interest, will be 

oa best served by applying the CD rate form to four of 

4 Ohio Fuel's 600,000 customers. There is no proof in 
the record that the CD rate form will not be unduly 
.. discriminatory against Lancaster, and there is un- 

+. disputed evidence in the record that it will be un- 
duly discriminatory against Lancaster: There is ample 
me evidence in the record proving that ‘is material pro- 
a visions of the CD tariff are unjust, unreasonable 

! and unduly discriminatory, as a matter of law. The 


Commission's action should, therefore, be reversed. 


“, 


é ARGUMENT | 

oe l. Rates for 1955 must be fixed on the basis 
of actual 1955 experience. | 

The Commission had no authority to fix 

on rates for 1955 on the basis of estimated costs, when 
the actual costs for the entire year 1955 were known 
to it two months before it issued its order, and the 


eel actual costs for the first eight months of the year 
: 1955 were in the record before it. The Supreme 
, ! Court has so ruled. West Ohio Gas Co. ve Comm'n 


- (No. 2) (1935), 294 U.S. 79. In the West Ohio Case 
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the gas company collected rates beginning August 16, 
1929 subject to refund. The regulatory Commission 
held a hearing on those rates and used the year 1929 
as the test period. It ignored evidence of the 
actual facts in 1930 and 1931, and issued a final 
order on March 10, 1933 establishing rates for the 
period from August 16, 1929 to February 16, 1933. 
Collections in excess of those ordered rates were 
to be refunded. The Commission refused to give any 
heed to the actual 1930-1931 facts: 

"It did this in the face of a petition 

for rehearing which sharply brought 

to its attention the effect of such 

exclusion.” Id., 294 U.S. 79 at 81. 
The Supreme Court, speaking through Mr. Justice 
Cardozo, stated: 


"To shut one's eyes to (the earnings of 
later years) altogether, is as much arbi- 
trary action as to build a schedule upon 

sswork with evidence available. *** 
prophecy, however honest, is generally 

& poor substitute for experience. ***A 
forecast gives one rate. A survey gives 
another. To prefer the forecast t 


survey is an arbitrary judgment". (En- 
ee supplied. ) Ide; 39h U.S. 79 at 


This Court has recently applied the law of the West 


Ohio Case. See Summerfield v. Civil Aeronautics 
Board (1953), 92 U.S. App. D.C. 248 at 252-253, 207 
F. 24 200 at 203-204, affirmed 347 U.S. 67 (1954),, 





wherein this Court stated: 


"*¥** In this instance the Board was in 
fact looking at a period which had pas- 
sed. The actual facts as to revenues 
and expenses for that period were known. 
***¥The period began when the petition for 
the rate-making was filed ***as of that 
date the rate-making was prospective. 
When the Board got around to making its 
findings and decision the neriod***was 
past. It is to the latter actuality 
that we refer. 3 

HEX 
**¥*the Supreme Court held in the West Ohio 
Gas case (footnote omitted) that, when the 
period under consideration has passed, fair 
and reasonable rates should be ascertained 
from what is known and not from a nunc pro 
tune estimate. ***the amount of need for 
a period which has passed must be ascer- 
tained in the light of known facts." 


See, also, Zenith Radio Corp. v. Federal 


Communications Com'n (1954), 93 U.S. App. D. C. 284 
at 289, 211 F.2d 629 at 634-635, wherein this Court 


held: 


"***¥the general doctrine of the West 
Ohio Gas Case (footnote omitted) is 
oe aoe nuen a regulatory agency 
is determining a question for a period 
already past, rather than the customary 
determination governing the future, it 


inati ve iF 


The Commission excuses its violation of 


the law by pointing to the fact that to base 1955 


rates on 1955 costs would require reopening, and 


that would "cause delay". The fact is that no delay 





as to rates for any period beyond 1955 would result, 


since no one has in this case questioned the use of 


1954 costs, pro forma, for the period beyond 1955. 


Furthermore, the Supreme Court has ruled that a fair 
hearing cannot be impinged upon on the grounds that 
delay might result. Referring to the right to a 
fair and open hearing, the Court has said: .- 


"There can be no compromise on the 
footing of convenience or expediency, 


or because of a material desire to be 
' pid of harassing dela when that mini- 


as requirement has been neglected or 

gnored." Ohio Be el. Co. ve. C guin'2 

(¥037), 301 U.S. 292 at -305. 

phasis supplied. ) 

In this case all the necessary facts to 
fix just and reasonable rates for 1955 were in the 
Commission's public files at least two months be- 
fore it issued its rate-fixing order. Contrast this 
with this Court's holding that even had the facts be- 
come known after the order was issued, and pending 
appeal, they would not be disregarded: 

"In our review of administrative de- 
terminations, it would be most unreal- 
istic to disregard crucial events oc- 
curring pending appeal. See, e. g., 

lem v. Federa ommunications Co 

_. UeS. App. DC. 225 F.2d 525 195 5); 
Enterprise G22 v. Fe deral Communications 
Comm'n, 


U.S. App. D.C F.2d __ 
(No. 12577, decided Dec. 205 ” 1955). . 
Oo 


f Pittsburgh v ederal Power m! 
(decided March 8, ToT a4 U.S. App. D.C. 





__ at __, footnote 35, zw] F.2d Wy) at 
wa, footnote 33. 


In Enterprise Company v. Federal Communications Com‘n 
(1955), 97 U.S. App. D. CG. 374, 231 F.2d 708, this 
Court held that the record should be reopened to re- 
ceive evidence as to events which occurred three 
months after the filing of applications for rehear- 
ing but before the decision on rehearing was actually 
rendered. In this case the Commission's $900,000 
rate-fixing error was brought sharply to the Con- 
mission's attention in the applieatien for rehearing, 
but the Commission's only answer was that "###there 
must be an end to the administrative proceedings." 

R. 6951. In W. S. Butterfield Theatres 

Federal Communications Com'n (decided May 24, 1956), 
44 U.S. App. D. C. __ (Nos. 12,666 and 12,667), 330 
F.2d 582, this Court held that it was error not to 
reopen even where the events became known after the 


decision on applications for rehearing was rendered. 


The Court pointed out that: 


"Delay in seeking reopening of the record 
is a factor to be weighed in the exer- 
cise of the Commission's discretion. 
Here, however, it was excusable. The 
only reason the appellants' effort to 
en was reiwa ha 
t kept secret 





In this case Lancaster had not the slightest idea 

that the Commission would fix 1955 rates yielding 
$900,000 more than 1955 costs until the June 29, 

1956 order was issued. In this case Lancaster specif- 
ically notified the Commission of its error in its 
application for rehearing filed July 27, 1956. As 

in the Butterfield Case, "The new evidence here goes 
to the foundation of the Commission's decision**#." 


In Alabama Power Co. v. McNinch (1937), 
68 U.S. App. D.C. 132, 94 F.2d 601; this Court, on 





its own motion, ordered the reopening of a Federal 
Power Commission proceeding wherein the order of the 
Commission was issued in 1952, almost five years be- 
fore the reopening was ordered. Possible delay can- 
not, as the Commission ought to know, constitute 

an excuse for escape from an unlawful act. 

This Court has steadfastly looked to the 
public interest, rather than to the private interest 
of companies like Ohio Fuel and its Columbia sisters. 
It has recognized that: 

"There is also to be considered the factor 
cg the public interest." e Gas Com ang 
Ve Federal Power Commission (1956), 97 U 
App. D.C. 300 at 303, 231 F.2d 253° at one 
(Emphasis supplied. 


It is submitted that the public interest demands re- 
opening in the instant case. 
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Lancaster is here asking for the same re- 
lief which the Commission itself gave to Panhandle's 
customers when it issued Opinion No. 269. Re Pan- 
handle Eastern Pipe Line Co., 3 PUR 3d 396. In that 
case some of the customers wanted to reopen to change 
the test year for fixing future rates. The Commis- 
sion refused to do this, correctly saying (as it er- 


roneously said in the instant case): 


"#**the additional delay caused by this 
procedure frequently will provide time 

in which further changes will occur, with 
the result that seemingly good reasons 
again exist to reopen the case." Id., 

3 PUR 3d 396 at 406 (cf. August 16th order, 
R. 6951). | 


BUT, the Commission ruled in the Panhandle Case: 


"It appears from the record in these 

proceedings that it is not feasible to 
determine at this time the appropriate 
disposition of the revenues collected 


unten Panhandie's higher rates, because 
Vi! 


a record reflecting the actual operating 


d | 
We therefore find it necessary to reserve 
at this time, eub see" to our further order, 
the disposition of the revenues collected 


during the refund period; we shall therefore 
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provide in our order herein for the 
r bmissiton of t essary d 


nf or Ww Ww be 
for this specific purpose. Thus we ex- 


pect to dispose of the refund question 

without avoidable delay." Id., 3 PUR 

3a 455-456. 
We are at a complete loss to understand why the 
Commission should apply a just and reasonable treat- 
ment to Panhandle's customers, and a completely 
opposite treatment to Ohio Fuel's customers. We 
agree with the Commission that there is a "*** 
necessity (for) having before (it) a record re- 
flecting the actual operating results throughout 
the entire refund period ***," but we are urging 
only that the refund period of 1955 be the subject 
of reopening. "Thus, we expect to dispose of the 
refund question without avoidable delay." Are we 
not entitled to the same fair treatment which was 
afforded Panhandle's customers, one of which is 
Ohio Fuel? 

This Court reviewed Opinion 269. City of 
Detroit, Michigan v. Federal Power Commission (1955, 
Petition for Rehearing denied February 28, 1956), 
97 U.S. App. D.C. 260, 230 F.2d 810, certiorari 


denied (1956) __ U.S. __, rehearing denied (1956) 
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tw 


« Lt pointed out that:- 


ng order also directed that the record 
e | 


a” Beso Daas 
App. D.C. 260 at 262, 230 F.2d 810 at 
812 (Emphasis supplied. 2 


"othe Commission has consistently em- 
ployed this (prudent investment) rate- 
base method, under which rates are 
considered 'just and reasonable! if 
they will return to the company a cer- 
tain percentage of profit on its rate 
base... The percentage of profit pre- 
scribed by the Commission depends’ upen. 
a variety of factors, such as the risks 
of the business, the necessity for at- 
tracting capital, and the desirability 
of lower cost of gas to the public." 
Lass 3f U.S. App. D.C. 260 at 263, i 
F.2d 810 at 815. (Emphasis supplied. 


"Although the Commission cannot be com- 
pelled to fix rates at the lowest level 
of reasonableness, nevertheless it re- 
mains true that the primary aim of the 
Act, in the words of the Supreme Court, 
is 'to protect consumers against ex- 
ploitation at the hands of natural gas 
companies.’ Federal Power Commission v. 
Hope Natural Gas Co., 320 U.S. at page 
610, 64 S. Ct. at page 291.. See, also, 
Id., 320 U.S. at page 612, 64 S. Ct. 

at page 292; Phillips Petroleum Co. v. 
State of Wisconsin, 347 U.S. 672, 685, 
74S. Ct. 794, 800-801, 98 L.Ed. 1035, 
1049." Id., 97 U.S. Appeal D.C. 260 
at 265, a0 F.2d 810 at 815 (Emphasis 
supplied. ) 





Just as "The fair field price, which as 
we have seen results in higher rates than would have 
resulted from the traditional rate-base method, is 
not an item of cost" (Id., at 266, 816), neither 
is the sum of almost $900,000 over and above Ohio 


Fuel's 1955 costs (including the full 63% return 


found reasonable by the Commission) an item of 
cost: 


"Tt is not an ingredient of any of the 
usual needs of a regulated utility, that 
is, to obtain revenues for operating ex- 
penses, for preservation of its financial 
integrity, for capital costs, for ser- 
vicing of debt and payment of dividends, 
or for delayed rentals or costs of ex- 
ploration and development. See Federal 
Power Commission v. Hope Natural Gas 
Co., 320 U.S. at pages 605, 615, 64 S. 
Ct. at pages 289, 294." 


"..ewe must keep in mind the basic pur- 
pose of the statute to protect consumers 
from excessive rates, though at the same 
time the statute affords the support of 
public authority to the regulated utility." 
Td., 97.U.S. App. D.C. 260 at 266, 230 F.2d 
810 at 816. 


The Commission: 


",.emust also, and always, relate its 
action to the primary aim of the Act to 
guard the consumer against excessive rates. 
If the Commission contemplates increasing 
rates for the purpose of encouraging ex- 
ploration and development, or the owner- 
ship by pipeline companies of their own 
producing facilities, it- must see to it 
that the increase is in fa eded, and 








Further than this we think the Commission 
cannot go without additional authority 
from Congress." Id., 97 U.S. App. D.C. 
260 at 267, 230 F.2d 810 at 817. (En- 
phasis supplied. ) 


The 1955 rates fixed by the coiedewtal cannot be 
justified in terms of the public interest: 


"The amount here allowed is not brought 
into relationship by the evidence and 
findings with the purposes for which it 
is granted except that it affords a 
larger revenue to Panhandle than other- 
wise it would have. This is not an 
adequate basis for bringing the re- 
sulting rates within the just and 
reasonable’ standards the Act. 

The mere fact that the field price 
method is used does not vindicate the 
rates. Its use can be justified only 

in terms of a demonstrated public 
interest (footnote omitted).” (En- 
phasis supplied.) Id., 97 U.S. APP. 
BB 260 at 268, 230 F.2d 810 at 


Justice requires reopening ks this case, 
and "delay" should not constitute a justifiable 
excuse for failure to reopen. See, er Be, Tennessee 
Natural Gas Lines v. Federal Power Com'n (1954), 95 
U.S. App. D.C. 250, 221 F.2d 531. See, also, Mis- 
siss i River e r Vv ederal Power C 
(1947), 82 U.S. App. D.C. 208 at 212, 163 F.2d 433 
at 437, wherein it is stated: : 

"Expenses (using that term in its broad 
sense to include not only operating ex- 


penses but depreciation and taxes) are 
facts. They are to be ascertained, not 
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created, by the regulatory authorities. 
xxx" (Emphasis supplied. ) 


The Law is clear: 

"**¥*¥the Commission, even though expert, 

is forbidden to be arbitrary." Id. 

U.S. App. D.C. 208 at 228, 163 F. 24 433 

at iso, 

On the basis of all of the foregoing, Lan- 
caster submits that the Court should order additional 
evidence to be taken before the Commission in order 


that it and the other wholesale customers may get 





back all money paid to Ohio Fuel in excess of its 
actual 1955 costs (including a full 62% rate of 
return). Such reopened proceeding should be sub- 
ject to the Court's continuing close scrutiny in 
order that the public interest may be served. 

2. The Contract demand rate form is unlawful. 

A. Opinion 273 and its accompanying 

order became final as to rate form 
since no application for rehearing 
was made as to rate form by any- 
one. 

The Commission rejected Ohio Fuel's CD s 
rate form in Opinion 275 and its accompanying order, 
issued July 26, 1954. Ohio Fuel's CD rate form in 
Docket No. G-2281 had been in effect since March l, 


1954. Therefore, when no application for rehear- 


ing of Opinion 275 was made as to rate form within 














20 days after it was issued, it became final. 


It was unlawful for Ohio Fuel to attack Opinion 
275 collaterally, and it was unlawful for the 
Commission to allow such attack. See Panhandle 
Eastern Pipe Line Co. v. Federal Power Com'n 
(decided April 27, 1956, rehearing denied June 5, 
1956), 3 Cir., 232 F.2d 467 at 473, wherein it 
is stated: | 
"Apter the order had become final it 
could not be collaterally nullified 
through | the filing of a rate schedule 
change." 
The instant case is even stronger then the Panhandle 
Case since, as we have seen, the CD rate schedule 
in Docket G-2281 was filed before the final order 
was issued, whereas in the Panhandle Case the rate 


schedule contrary to the order was issued after the 





issuance of the order. The Commission allowed 
Ohio Fuel to appeal to it from its own Opinion 273, 
long after the time for filing an application for 
rehearing and a proper appeal in this Court had 
passed. The Natural Gas Act makes no provision 
for such an appeal to the Commission. The Com- 
mission's June 29, 1956 decision on the unlawful 
appeal should, therefore, be reversed. The Com- 


mission had no legal right to usurp the powers 


silt) we 





of the United States Courts of Appeal. 


B. There was no change in facts justifying 
2 reversal of Opinion 2735. 


The Examiner found:. 


"The rate form sought in this matter is 
substantially the same as the form of 
rate sought in the two previous filings 
which the Commission denied (in Opinion 
273)." R. 6618 (Parenthetical phrase 
added. ) . 

HE 


"Careful study has been given to the re- 
cord in this matter with a view to dis- 
covering any changed conditions, changed 
circumstances or new facts of a material 
nature which would warrant a different 
conclusion from that reached by the Con- 
mission in Opinion 2735. None has been 


discovered." R. 6620. (Emphasis sup- 
plied.) 


HEE 
"The lengthy briefs on this subject re- 
quire the conclusion that Ohio Fuel has 
th btain t - 


used is’ proceeding to obtain the re 
hearing of the portions of Opinion 273 
which it ew t @ b to it 
when it filed its cati for r re 


ing of that Opinion. The present Ohio 
Fuel attack is beamed primarily at the 


rate form aspects of Opinion 275. And 


the arguments and contentions do not 
urport to be _b upon new facts, 
or changed conditions. R. 20 (En- 
phasis supplied. ) 

The Examiner made the following specific finding: 


"(3) Ohio Fuel, has not, in this pro- 
ceeding shown that conditions or cir- 
cumstances have so changed since December 
22, 1954 as to require or justify a change 
in the rate form prescribed by the Com- 
mission in Opinion 273 (Docket No. G=-1786 
and G-1965) ° ° 6630 ° 


-4O- 





The Commission did not, in its June 29th order, 
disturb this finding in any way. It arbitrarily 
set itself up as a Court of Appeals and reversed 
its Opinion 273 on the same facts which led to 
that Opinion. Its action in reversing that Opinion 
in the absence of changed circumstances was arbi- 
trary and unlawful. It should be reversed. cr. 
anhandle aster Pipe L. Co. v. der Power 
Com'n (1956), 3 Cir., 236 F.2a 606 at 608-609; 
Alabama~-Tennessee Nat. Gas 2 Ve Federa Power 
Com'n (1953), 3 Cir., 203 F.2d 494 at 497; State 
r ti m f Kansas v. Federal Power 
Commission (1953), 8 Cir., 206 F.2d 690 at 715- 
716, certiorari denied 346 U.S. 922. The Commis- 





sion not only reversed Opinion 275, on @ point as 
to which no application for rehearing was even 
filed by Ohio Fuel, - it reversed Opinions 258, 
258-A, 272 and 272-A, without even making an at- 
tempt to discredit its findings in those opinions. 


C. The CD tariff is unjust, unreasonable and 
unduly discriminatory as a matter of law. 


The Court is respectfully urged to 
scrutinize the provisions of the tariff which the 
Commission has approved. R. 4880-4909, as amended, 
R. 4767-4775. 7 
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The "Availability" section (Second Re- 
vised Sheet No. 6, Sec. 1) leaves in a complete 
vacuum the question of whether a CD customer must 
buy his full requirements from Ohio Fuel or may 
nominate a CD lower than his full requirements and 
buy gas elsewhere without vicious opposition from 
Ohio Fuel. Ohio Fuel's witness Loomis (a top level 
Columbia executive) admitted that the Central Hud- 
son-Rockland litigation never would have arisen if 
Home Gas Company had kept full requirements con- 
tracts instead of applying the CD rate form. R. 1712e- 
1714. See R. 5521-5622; om 3 Company v. Federa 
Power Commission (March 15, 1956), 97 U.S. App. D. C. 
300, 251 F.2d 253, certiorari denied _ U.S. 
(October 8, 1956). To approve a tariff so ambi- 


guous that it invites litigation on such a crucial 
point between seller and buyer is an abuse of discre- 
tion and is unlawful. There is no doubt that the 
tariff now before this Court is such a tariff. Cf. 
FPC Opinion 286. The Commission's approval of 
the CD tariff should, therefore, be reversed. 

The Commission requires the CD customer 
to guarantee payment of demand charges from month- 


to-month and year-to-year ad infinitum, but at the 


sol Bh 








same time it restricts the amount of gas the cus- 
tomer may take even in the Summertime. The tariff 


states that a CD customer cannot buy gas for use 
or for resale, as boiler fuel in an amount ex- 
ceeding 2,000 Mcf per day by any one consumer 
(Second Revised Sheet No. 6, Sec. 1). The Com- 
mission wants the customer to fill the "valleys" 
and approves a CD tariff to encourage such action, 
but it cuts off one of the most useful ways by 
which those valleys might be filled, and at the 
same time requires payment of demand charges for 
gas which it won't let the customer take. We 
submit that such action was arbitrary as a matter 
of law, and that the tariff is, therefore, unlaw- 
ful. | 

The CD tariff provides for severe penal- 
ties on a buyer who takes gas in excess of his con- 
tract demand (R. 4769, 4770), but there Will be 
no penalties on Ohio Fuel if it fails to deliver 
the contract demand when needed. R. 1277-1280; 
cf. Opinion 275, pages 25-25; Opinion 272, pages 
45-46; see, also, R. 431. Such a tariff is, we 


submit, unlawful on its face. 


The CD tariff requires the customer to 





nominate his CD on March 15th of the year pre- 
ceding the Winter when his March guesstimate 
might or might not come into fruition. R. 4775. 
Such a provision gives no consideration at: all to 
the problems encountered in attempting to estimate 
peak day requirements. R. 2766. Inasmuch as 
only four customers of 600,000 are to be compel- 
led to make such guesstimates and to pay demand 
charges on the basis thereof, the CD tariff is 
grossly discriminatory against them. R. 2767; 
Opinion 273, page 24; Opinion 272, page 46-47. 
The CD tariff bases demand charges on 
a single peak day with a minimum charge based 
upon the single peak day guess made in March. 
R. 4768. Yet the evidence in the record proves 
indisputably that Ohio Fuel's demand costs are 


incurred to meet demands during the five Winter 


months and the rest of the year as well as on 

the single peak day. R. 2773, 4128; see Opinion 
273, page 17-18. The tariff is, therefore, unlaw- 
fue 


The CD tariff on its face gives the 
customer the "right" to take his full CD every 
day in the year (R. 2765), and it requires the 





customer to pay as if Ohio Fuel could so deliver. 
The fact is that Ohio Fuel could not so deliver 
and, even if it could, such delivery would ruin 
Ohio Fuel's vast storage program. R. 2705. Cf. 
Opinion 272, page 48; see, also, R. 5458-5470. 
Therefore, the tariff forces a customer to pay 
for gas which he knows, and Ohio Fuel knows, he 
will not get. Sych a tariff is unlawful on its 


face. 


The CD tariff requires the CD customer 


to curtail deliveries to his customers while at 
the very same time Onio Fuel is delivering gas to 
its own retail customers (R. 4775), unfettered 
by the harsh provisions of a CD tariff. R. 5068- 
5070; see, also, Opinion 273, page 24; Opinion 
272, page 47; see, also, R. 2774-2792. A tariff 
which permits such undue preference to Ohio Fyel 
is unlawful on its face. i 

The Commission approved the CD tariff 
on the ground that it would eienmmeee the use of 
peak-shaving facilities. R. 6861. The undisputed 
fact is that Ohio Fuel itself has two big peak- 
shaving plants with an investment of $2,000,000, - 


yet it has never used them, nor does it ever 








intend to use them, for peak-shaving purposes. i 
R. 1303, 1304, 2793. It uses them only to meet 4 


emergency conditions. R. 5493-5502, esp. 5501. 
Thus, the Commission has here attempted to com- 
pel the four CD customers to do that which Ohio 
Fuel itself refuses (and is not forced by the 
Commission) to do. Furthermore, the undisputed 
evidence in the record proves that Ohio Fuel can 
peak-shavé at a lower cost than the four CD cus- 
tomers. R. 2793, 1307, 4196. Finally, the un- 
disputed proof is that the CD tariff will force 
Lancaster to abandon its peak-shaving facilities. 
R. 2606. In the light of all this, it is amazing 
that the Commission should find the contrary to * 





be true. Its action was obviously erroneous. 
There are other unjust and unlawful 
provisions in the CD tariff, e.g., the clause which << 
makes Ohio Fuel the sole judge and jury as to 
whether lost gas shall be billed to the customer 
(R. 4768) and the clause which prohibits a custo- 
mer from ever reducing his CD to below 90% of the 
highest CD ever previously in effect. R. 4775. 








These are as important, and as unreasonable and 


discriminatory, as the provisions analyzed, supra. 


ake. 





is - They should be given close study, - the close study 
which they received before Opinions 258, 258-A, 

= 272, 2e72-A and 275 were issued, but which they ob- 
viously did not receive by the presently-constitu- 
ted Commission before it issued its June 29th order. 


CONCLUSION 
Under the doctrine of the Hope Case, and 
the Mobile and Sierra Cases, it is apparent that in 
: this proceeding the Commission has failed’ to protect 
° the PUBLIC interest, rather than merely the PRIVATE 
ee interest of Ohio Fuel. Power Com'n v. Hope Gas Co. 
. (1943), 320 U.S. 591; ted Gas Pipe ine ¥ 
~ bile Gas vice Corp. (1956), 350 U.S. 332; Federal 
mang | Power Commission v. Sierra Pacific Power Co. (1956), 
r | 350 U.S. 348. Lancaster, for one, has been greatly 
7 damaged and prejudiced by the action and decision of 
- the Federal Power Commission in the instant matter. 
=o Its failure to allow briefs in opposition to Ohio Fuel's 
Exceptions to the Examiner's decision was, indeed, 
arbitrary; its failure even to rule upon the motions for 
. | oral argument denied Lancaster a fair "day in Court". 


Its allowance of an appeal to it from its own Opinion 
273, absent any application for rehearing on the rate 


form issue, was unlawful. We submit that "administrative 
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expertise" cannot lawfully be empioyed to protect only 
the private interest of Ohio Fuel and Columbia, 
particularly where, as here, substantial injustice 

‘upon individual distributors and the consumers served 
by them has been accomplished by the administrative 
body's failure to follow accepted judicial practices 

of fair play. It is in this case that the Court can 
and, we respectfully submit, should, answer the question 
so recently posed by Federal Power Commissioner Connole: 


"Whatever became of the expertise of 
the regulatory commissions?" Public 


Utilities Fortnightly, October 25, 

19506, page 655 at ° 
It is in this case that the Court can and, we respect- 
fully submit, should counter-act the expressed descrip- 
tion of its decision (and the Supreme Court's) in the 
Sierra Case as a "tasteless mass." Id., page 655. It 
is in this case that the Court can and, we respectfully 
‘submit, should, answer the contention that it is 
"pecking away" at the pronouncements made in the 
thirties. Id., page 659. The answer is simple: the 
Commission may be expert, but that fact does not allow 
it to be arbitrary; it is still a fact that the primary 
@im of the Natural Gas Act: 

"##*was to protect consumers against 


pe eee is at ga cage of gol een 
gas companies." 


Gas Co. (1944) , 350° u. 3. aa. = 510. 
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@ae 


“te 


oe The Commission should be reminded by the Court in this 


° case of what this Court so succinctly stated back in 
7 1947: 
on "The Commission says, ‘The court, unlike 


the Commission, is not an expert body ***.' 
Be that as it may, the Commission, even 
“ though expert, is forbidden to be arbi- 


trary. And the courts are directed to 


‘ prevent it from being so. The! Commission 


< cannot *** shield arbitrariness by 
averments of its own infallibilit b 


| technical expressions, or by failure 

a to state adequate reasons for its conelu= 
oa sions. ississippi River aT = 
Federal Power Com'n (1947), 82 | ws. Pa 
D.C. 208 at 226-227, 163 F.2d 433 at 
451-452 (Emphasis supplied.) | 


Because the Commission in this case ignored 
the very purpose for which it was established, its 
action of June 29th (and August 16th) should be 
reversed, the CD rate form declared unlawful, and the 


application to adduce evidence granted. 


| 


Respectfully submitted, 


Robert U. Hastings, JP. 
132 East Main Street 
Lancaster, Ohio 


Julian de Bruyn Kops 
ay D. Boucher 
Gas & Electric Blidg.. 
Dayton 1, Ohio 
Attorneys for Petitioner, 
January 24, 1957 The City of idk alata Ohio 








APPENDIX A 


PETITION AND APPLICATION OF THE CITY 
OF LANCASTER, OHIO, PETITIONER AND 
APPLICANT, FOR LEAVE TO ADDUCE ADDI- 
TIONAL EVIDENCE IN FEDERAL POWER COM- 
MISSION PROCEEDING AT FPC DOCKET NO. 
G-2281, AND FOR REVIEW OF FEDERAL 
POWER COMMISSION ORDER ISSUED IN 
SUCH PROCEEDING 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CASE NO. __ 
THE CITY OF LANCASTER, OHIO, 
PETITIONER 
— 
FEDERAL POWER COMMISSION, 
_ RESPONDENT 
APPLICATION FOR LEAVE TO ADDUCE ADDI- 


TIONAL EVIDENCE AND PETITION TO REVIEW 
ORDER OF FEDERAL POWER COMMISSION 


obs ' 


Robert U. Hastings, Jr. 
132 East Main Street 
Lancaster, Ohio 

7 Julian de Bruyn Kops 
Roy D. Boucher 
Frederick C. Wellington 
914 Gas & Electric Bldg. 

~ Dayton 1, Ohio 

Attorneys for The City of 


September 24, 1956 Lancaster, Ohio 





UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


The City of Lancaster, Ohio 
Petitioner 
-~ys- 
Federal Power Commission 
Respondent 


Case No. 


Commission. 


Now comes The City of Lancaster, Ohio (herein 


called "Lancaster") and, pursuant to Section 19 of the 


Natural Gas Act (herein called "the Act"), says that 


it is a municipal corporation purchasing natural gas 
at wholesale from The Ohio Fuel Gas Company (herein 
called "Ohio Fuel") and selling such gas at retail, 
and is a party to the proceeding of the Federal Power 
Commission In the Matter of The Ohio Fuel Gas Company 
at FPC Docket No. G-2281. Lancaster says, further, 
that it was and is aggrieved by the Order of the Com- 
mission issued June 29, 1956 in such proceeding, that 
it made application for rehearing of such Order within 
thirty days after the issuance thereof, and that the 
Commission on August 16, 1956 issued its Order denying 





A= 
Lancaster's Application for Rehearing, to its further 
Le aggrievement. Lancaster says, further, that the Com- 
F mission's said Orders of June 29th and August 16th are 
unjust, unreasonable, unduly and grossly discriminatory, 


" and clearly unlawful because: 


1. The Orders permit Ohio Fuel to retain more 
than its actual costs for the year 1955, 

ae including the 62% rate of return found by 

the Commission to be just and reasonable 


be for that year; 


| 2. The refund for 1955 to customers of Ohio 
Fuel must lawfully be based on Ohio Fuel's 
actual 1955 costs, including but not 
exceeding the 64% rate of return found 
by the Commission to be just and 


‘ reasonable for 1955; 


3. The rates fixed in the Orders actually 
os | . give Ohio Fuel a 7.39% rate of return 
ea for 1955, which is unlawful, against 
public policy, and contrary to the 

es - announced intention of the Commission 
- itself; | 

4. The Orders were rendered by the Com- 

- mission solely on the basis of Ohio 
Fuel's Exceptions to the Trial | 


Examiner's intermediate decision and 
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without the benefit of either briefs 
or oral argument by Lancaster and other — a 


intervenors; and 





5. The rate form allowed by the Commission's 
Orders is unlawful, wholely against 
public policy, the weight of the 
evidence adduced, and the recommendation 
of the Presiding Examiner who heard the 


case. 


Lancaster prays, therefore, that the Court review the 
Commission's unlawful Orders of June 29 and August 16, 

1956, In the Matter of The Ohio Fuel Gas Company, FPC 
Docket No. G-2281, and that the Court grant leave to 

Lancaster to adduce evidence of Ohio Fuel's actual 
1955 costs, including but not exceeding a full 64% 
rate of return, in order that the refunds for that 
year may be based upon those costs and in order that 

Ohio Fuel be not allowed to retain almost $900,000 
paid to it subject to refund and rightfully belonging 
to its wholesale customers, but given to Ohio Fuel by 
the Commission through its unlawful Orders. 


NATURE OF THE PROCEEDINGS 


Lancaster, The Dayton Power and Light Company 
(Dayton), The Cincinnati Gas & Electric Company 
(Cincinnati), and other wholesale customers of Ohio 


- Fuel have for many years purchased natural gas from 
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Ohio Fuel for resale to ultimate consumers in the State 
of Ohio. Historically, these retail distributors for 
many years bought their gas either under straight 
commodity rates (in the case of the smaller distrib- 
utors) at so many cents per thousand cubit feet (Mcf) 
or, in the case of the larger distributors, under two 
part, demand-commodity rates whereby, in addition to 
a@ commodity charge, there was paid a demand charge 
based upon the highest average daily demand during 
the billing month, but not less than the maximum 
demand established in the eleven months previous to 
the current billing month. The average daily demand 
was computed by dividing the total volume purchased 
during a month by the number of days in the month. 
The result was then applied to a demand dollar charge, 
and the resultant total demand dollar charges were 
paid by the purchaser each month for a twelve month 
period, or until a higher demand was established. 
Under this method, the demand charges vere based upon 
the buyer's actual purchases during the coldest Winter 
month, and the buyer then paid the same total demand 
charges during each of the Summer dente We were paid 
during the Winter months. , 

| However, Ohio Fuel was not satisfied with 
this high degree of protection. So on August 10, 1951 
it unilaterally filed with the Federal Power Com- 


mission, without the consent of any of its customers, 
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its FPPC Gas Tariff, First Revised Volume No. l, 


providing that: * 
1. the customers must advise Ohio Fuel in “ 
writing by not later than March 15th of : 

any year as to how much gas they think * 


they might buy on the single highest 
peak day of the following Winter, this 
"suestimate” to be known as the "contract 


demand”; 


2. the customers must pay Ohio Fuel demand 
charges based upon at least 90% of their 
guess as to the next Winter's peak day, 
regardless of how much gas they event- 

ually buy on the next Winter's peak | 
day and regardless of how much gas may 
be available to them on any day of any 
year; 

3. the customers must pay Ohio Fuel $2.00 
per Mcf for all gas which they actually 
buy on any day (after the first day) in 
excess of their peak day guess in the 
previous March, up to 3% of that guess, 
and they must pay Ohio Fuel $5.00 per 
Mcf for all gas which they actually buy 
on any day (after the first day) in 
excess of 3% of their peak day guess 


in the previous March; 
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the customers must not use or sell gas 
for use as boiler fuel beyond certain 


specified comparatively small amounts ; 


the customers must pay demand charges 

(as well as commodity charges) for gas 
even though it is lost because of a 
break in the customers' facilities, 
unless the customers prove to Ohio Fuel, 
which shall be the sole judge, that the 
loss was not due to the customer's negli- 


gence; 


Ohio Fuel shall not be liable in any 
way for its failure to deliver the 
amounts of gas requested by the cus- 
tomers, and there shall be no penalty 
paid by Ohio Fuel for underdelivertes 
comparable to the $2.00 - $5.00 per 
Mcf penalty paid by the customers for 
taking overdeliveries; : 

the customers must pay the minimum 
demand charges forever unless, at its 
sole option, Ohio Fuel permits a 
reduction; and | 

the customers must, in times of cur- 
tailment, continue to pay the guaranteed 
demand charges, and they must at the 


same time curtail their industrial and 


oe 





commercial customers even though Ohio 


Fuel's retail industrial, commercial, on 





and residential customers, who buy on 





straight commodity rates, are still 


receiving gas. 


Only a few of Ohio Fuel's more than 400,000 customers 
would be subject to this unilaterally filed contract 
demand or guaranteed payment form of tariff. All 
the other customers would buy under straight commodity 
rates. The above-described unilaterally filed tariff 
became effective, under bond, on February 11, 1952, 
in FPC Docket No. G-1786. In addition to changing 
the traditional method of computing the demand charge, 
the new tariff also included a rate increase over rates 
previously charged. On December 1, 1952, Ohio Fuel 
placed an additional rate increase into effect, and 
continued to press for the contract demand or guar- 
anteed payment form of tariff. This second rate 
increase in less than ten months was docketed as 
G-1965 by the Commission, and the two dockets, G-1786 
and G-1965, were consolidated for hearing. 

On February 24, 1953 the hearing before a 
Trial Examiner commenced in these consolidated dockets 
and, after more than 40 days of extensive testimony, 
leading to 5,081 pages of Transcript, the hearing was 
concluded. Intermediate decision was waived, and the 


Commission received the benefit of Ohio Fuel's 136 
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page main brief, its 125 page answer brief, and its 
>> page final reply brief, as well as briefs filed by 
Dayton (100 pages), the Commission Staff (277 pages), 
and Cincinnati (17 pages). On April 19, 1954, almost 
three years after Ohio Fuel unilaterally filed its 
tariff, the Commission held an all-day oral argument 
in these Dockets G-1786 and G-1965. 

In the meantime, Ohio Fuel had on september 
18, 1953, while the hearing in Dockets G-1786 and 
G-1965 was still in process, filed a third unilateral 
rate increase, asking for still higher rates and still 
asserting the contract demand or guaranteed payment 
form of tariff. The Commission, instead of consolidating 
this third rate increase with the first two, ordered in 
its Docket G-2281 (the docket which is the subject of 
this Court action) that the rates should be suspended 
until March 1, 1954. The Commission set the hearing in 
Docket No. G-2281 to begin February 24, 1954 but Qhio 
Fuel requested a postponement, so the Commission reset 
the hearing to begin March 2, 1954. Then Ohio Fuel 
asked for another postponement and the Commission again 
reset the hearing, this time for May 3, 1954. In the 
meantime, Ohio Fuel began charging its unilateral 
Docket G-2281 rates as of March 1, 1954. ‘Also, as has 
been stated, the Commission held Oral Argument in 
Dockets G-1786 and G-1965 on April 19, 1954. Its 
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reason for having waived the intermediate procedure in 
those dockets should not escape the Court's attention. 
The Commission said: 

"...early resolution of the issues in 

the latter two dockets (G-1786 and 

G-1965) may be of material assistance 


in enabling prompt determination of P 
the issues in Docket No. G-2281." 


FPC Order issued area 27. ia in 

Dockets G-1786 and G-1965. 

The hearing in Docket G-2281, the subject of 
this Court action, finally began on May 3, 1954 before 
the Honorable William J. Costello, Presiding Examiner. 
On the very first day of that hearing Qhio Fuel's 
attorney asked for an indefinite recess on the grounds 
that the consolidated proceeding in Dockets G-1786 and 
G-1965 was still pending and that a decision in that 
proceeding "...would have a substantial effect upon 
further proceedings in this (G-2281) matter." Qhio 
Fueil's request was granted and thus, for the third 


time, the hearing in the present matter was set back. 


On July 26, 1954, three years after Ohio Fuel 
had first filed its contract demand or guaranteed pay- 
ment form of tariff, and five months after Ohio Fuel 
Placed its G-2281 rates into effect, the Commission 
issued its Opinion No. 273 in Dockets G-1786 and G-1965, 
disallowing and rejecting that unilaterally filed tariff 
as being unjust, unreasonable, and unduly discriminatory. 
FPC Opinion No. 273, p. 23°25, 352-3353. The Commission 
approved the traditionally applied demand charge wherein 
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billing demand is based upon the highest average day's 
actual delivery during any month in the 12-months 
period ending with the current billing month. The Com- 
mission also stated that the tariff conditions thus ap- 
proved shall serve to provide the underlying tariff 
conditions for the rates in Docket G-2281, FPC Opinion 
No. 273, p. 26. | 

On August 24, 1954 Ohio Fuel filed its appli- 
cation for a rehearing of Opinion No. 273 in Dockets 
G-1786 and G-1965 on the alleged grounds that the rates 
fixed therein for the refund period (February 11, 1952 - 
February 28, 1954) would not allow Ohio Fuel to retain 
an amount of money equal to its costs (including the 
64% rate of return found in Opinion 273 to be just and 
reasonable). t there was nothing of record to 
prove it, Ohio Fuel stated in its application that its 
return would be only 5.46% for the refund period. Bi 
asked the Commission to fix rates for the refund period 
" ..upon the basis of actual experience." The Com- 
mission granted Ohio Fuel's request on September 27; 


" 


1954 by ordering the reopening of the record ~ «Lor 
the limited purpose of receiving actual data for the 
computation of a rate base, cost of service and deter- 
mination of rates..." for the refund period. (THIS IS 
EXACTLY WHAT LANCASTER AND DAYTON REQUESTED IN DOCKET 
NO. G-2281, A REQUEST WHICH THE COMMISSION SUMMARILY 


DENIED, AND ON WHICH LANCASTER NOW PRAYS RELIEF FROM 
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THIS COURT. ) 
In its application for a rehearing of Opinion * 
No. 273, Ohio Fuel did not request rehearing on the Com- 


o 4 


mission's rejection of its unilaterally filed contract t 
demand or guaranteed payment form of tariff. However, d 
having begun collections under its Docket G-2281 . 


Ah. 


contract demand tariff on March 1, 1954, it kept right 


on applying that tariff even after Opinion No. 273 
rejecting its form was issued. The Commission did 


nothing to stop this action by Ohio Fuel. 


On November 30, 1954, the hearing in reopened 

| Dockets G-1786 and G-1965 was held, and a settlement was 
reached which gave Ohio Fuel all of its actual costs for 
the refund period, including the 64% rate of return ‘ 
found by the Commission in Opinion No. 275 to be the 
just and reasonable rate of return. (IT IS THIS SAME 
RESULT WHICH LANCASTER AND DAYTON ASKED AS TO THE 
REFUND YEAR 1955, AND WHICH WAS ARBITRARILY DENIED 

‘THEM BY THE COMMISSION.) On December 22, 1954 «he 
Commission approved the settlement in Dockets G-1786 
and G-1965 reached on November 30, 1954 by the parties. dl 

At that settlement Ohio Fuel's attorney stated "... 

Ohio Fuel recommends this to the Commission as a reason- 

able basis for disposing of this PAST matter, vith the a 
derstand £ resent that nothing that we do 

here binds what we might want to do tomorrow." 

T. 5102, Docket Nos. G-1786 and G-1965 (emphasis 
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supplied). | 

From May 3, 1954 to April 25, 1955 the Com- 
mission took no action at all in Docket G-2281, and 
Ohio Fuel continued to charge its customers on the 
basis of a unilaterally filed tariff form which had 
been rejected in Opinion No. 273 and from which Qhio 
Fuel took no appeal, either to the Commission or to 
it and the Court of Appeals. On April 25, 1955 the 
Commission's Staff Counsel by letter suggested that 
a settlement conference be held in Docket G-2281 on 
May 4, 1955. On April 29, 1955 Staff Counsel advised 
the conference would be held on May 16, 1955. It was 
held on that date and no settlement was reached. On 
May 24, 1955 the Commission ordered that the hearing, 
which had been recessed on May 3, 1954, should be 
reconvened on June 13, 1955. It was reconvened on 


that day. 


After thirty-six days of hearing (in addition 
to the hearing on May 3, 1954), the hearing in Docket 
No. G-2281 was concluded on December 9, 1955. Com- 
prehensive briefs were filed with the Presiding 
Examiner, Mr. Costello, and on April 2, 1956 he issued 
his Decision rejecting Ohio Fuel's unilaterally filed 
contract demand or guaranteed payment form of tariff, 
stating, inter alia, that he could discover et ea 
changed conditions, changed circumstances or new facts 
of a material nature which would warrant a different 


! 
t 
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conclusion from that reached by the Commission in 


Opinion 273." Presiding Examiner Costello's Decision « 
issued April 2, 1956 in Docket No. G-2281, p. 1l. wh 
+ 


Concerning the close similarity between the proceeding . 
at Docket G-2281 and the consolidated proceeding at ll 
Dockets G-1786 and G-1965, Examiner Costello stated: 


"A reading of the briefs filed by Ohio 
Fuel's counsel in the G-1786 and G-1965 
cases discloses such a remarkable 
similarity between those briefs and 
the briefs filed in this matter that 
were the identifying numbers removed, 
it might be difficult to distinguish 
the old contentions from the new.” 

Eiice Dis: dake 


Concerning the fixing of rates for known 
periods, the Examiner supported Dayton's and the Com- 


mission Staff's contention "...that in no event can 








revenues for the known periods exceed costs - since 





the rates producing revenues in excess of costs would 


be unreasonable rates, thus illegal." He said: 





"A rate (retrospective or prospective) 
which would yield revenues in excess - 
of known costs is unreasonable and 
thus illegal." Id., p. ‘ 
However, the Examiner, while fixing rates for the March, 
1954 - December, 1954 refund period on the basis of 4 
actual 1954 costs, did not order, as requested in the 
customers' brief, that the rates to be used for making 
1955 refunds should be based on actual 1955 costs. < 
Therefore, on April 20, 1956 Dayton, which was the 
leader in presenting the customers' case, filed 


exceptions to the Examiner's Decision asking, inter alia, 
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that the Commission order that refunds for the year 1955 
be based upon not more than Ohio Fuel's actual 1955 costs. 
At the same time Dayton asked that it be allotted ninety 
minutes for the presentation of oral argument to the 
Commission. | 

On April 23, 1956 Ohio Fuel filed 102 pages 
of Exceptions to the Examiner's Decision, devoted pri- 
marily to opposing the Examiner's rejection of Ohio 


Fuel's unilaterally filed contract demand or guaranteed 


payment form of tariff. Under the Commission's Rules, 


either n ayton was al wed t file an 
answer or 8 n_to Fuel's Exceptions 
n t er’s Dec sion on the rate 
form issue. 


More than two months after the Exceptions 
were filed, the Commission on June 29, 1956, without 
even ruling on the requests for oral argument, issued 
its Order reversing the Examiner's Decision on the 
rate form issue and, inter alia, fixing rates for the 
year 1955 which in fact give to Ohio Fuel a rate of 
return of 7.39%, or $885,277 more than its actual 1955 
costs, including the 6i¢% rate of return which the Com- 
mission in its June 29th Order stated was supported by 
*...tRe substantial evidence.” FPC order issued June 
29, 1956 in Docket No. G-2281, p. 8. 3 

Immediately after receiving a copy of the 
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Commission's June 29th Order on July 2, 1956, Dayton 
assigned its cost of service and rate expert to the 
task of analyzing the rates fixed in the Order as 
applicable to the year 1955. He tested those pre- 
scribed rates against Ohio Fuel's actual 1955 costs 
(including a 64% rate of return) and concluded as 


follows: 


THE RATES PRESCRIBED IN THE ORDER FOR 1955, 
WHEN TESTED BY OHIO FUEL'S ACTUAL EXPERIENCE 
DURING THE YEAR 1955 UNDER THE PRINCIPLES 
CONTAINED IN THE ORDER, PRODUCE FOR OHIO 
FUEL: 


TOTAL REVENUES BASED ON ACTUAL 
COST OF SERVICE, USING PRINCIPLES 
CONTAINED IN THE ORDER (INCLUDING 


A FULL 62% RATE OF RETURN) $22,461,435 
REVENUES UNDER RATES PRESCRIBED 

IN THE ORDER $23,346,712 
EXCESS REVENUES OVER COSTS $ 885,277 
ACTUAL RATE OF RETURN UNDER 

RATES PRESCRIBED IN THE ORDER T -39% 


RATE OF RETURN DETERMINED IN COM- 
MISSION'S ORDER TO BE JUST AND 


REASONABLE 6.25% 
EXCESS RATE OF RETURN UNDER RATES 
PRESCRIBED IN THE ORDER 1.144. 


Lancaster on July 25, 1956 submitted its 
application for rehearing of the June 29th Order, 
advising the Commission of its grievous rate-fixing 
error and pointing out to the Commission that (i) its 
June 29th Order permitted Ohio Fuel to retain more 


than its actual costs, including a 624% rate of return, 











for the year 1955, (11) its June 29th Order actually 
gave Ohio Fuel a 7.39% rate of return for 1955, and 
(111) the refund for 1955 to Ohio Fuel's wholesale 
customers should be based on its actual 1955 costs, 
including no more than a 64% rate of return. Lancaster 
also pointed out to the Commission that its Order was 
based solely on Ohio Fuel's Exceptions and without 
benefit of oral argument. Finally, Lancaster pointed 
out to the Commission that its June 29th decision on 
the unilaterally filed rate form was wholely against 
public policy, the weight of the evidence adduced, and 
the recommendation of the Presiding Examiner who heard 


the case. 


On July 27, 1956 Dayton also submitted an 
application to the Commission for rehearing of its 
June 29th Order, and for the benefit of the Commission 
Dayton attached to its application exhibits prepared 
by its cost of service and rate expert showing the 
following: (1) Ohio Fuel's actual 1955 bate of return 
(7.39%) under the rates specified by the Commission in 
its Order; (2) Ohio Fuel's actual 1955 wholesale cost 
of service, classified to the demand and commodity 
components in strict conformance to the seine ipies set 
forth in the Commission's Order; (3) Ohio Fuel's total 
pipeline and production actual 1955 cost of service, 


computed in strict conformance to the principles set 


-16- 








A-18 


forth in the Commission's Order; and (4) detailed 
schedules in support of the cost exhibits. Further, 


a 


an affidavit of Dayton's cost of service and rate 
expert was attached to the exhibits.* Copies of 
-Dayton's application for rehearing, including the said 
exhibits, were submitted directly to the Commission's 
General Counsel, Willard W. Gatchell, and to its 


y*¥ . » &B BR , A A 


technical Staff on rate matters, Messrs. Imhoff, 


e | 


French, Zanoff, and Benson. Thus, the Commission had 


ah, 


before it all of the facts necessary to indicate that 
its June 29th Order actually gave Ohio Fuel a 7.39% 

rate of return, or almost $900,000 more for 1955 than 

its actual costs, including the 62% rate of return 
fixed in the same Order by the Commission itself as 


being just and reasonable. 


In spite of the fact that the customers on 
February 13, 1956 specifically pointed up the fact 
that Ohio Fuel should not be allowed to keep more 
than its actual 1955 costs (Dayton's Brief for the 
Examiner dated February 13, 1956, p. 99-102, 114) and 
, in spite of the fact that the customers on April 20, 
1956 (Dayton's Exceptions) again pointed up such fact, 
the Commission fixed rates in its June 29th Order 
granting Ohio Fuel almost $900,000 more than its 





* Copies of the exhibits and affidavit are attached 
hereto as an appendix. 








actual 1955 cost of service. 


In spite of the fact that Lancaster on July 


25, 1956 asked the Commission to correct its error, in 


spite of the fact that Dayton on July 27, 1956 asked 


the same relief, in spite of the fact that Dayton on 


August 9, 1956, again on August 13, 1956, again on 


August 16, 1956, again on August 20, 1956, and again 


on September 7, 1956, pleaded with the Commission to 


correct its grossly unlawful action, - in spite of all 


these attempts to obtain justice in the Commission, it 


arbitrarily refused to listen to the customers' pleas. 


(1) 


(2) 





This, then, is the nature of this proceeding: 
An appeal to this Honorable Court from 
Orders of the Federal Power Commission 
arbitrarily reversing the rate form 
decision of its Presiding Examiner and 
arbitrarily reversing its own rate form 
decisions on five separate tastances 
within the past three years (FPC Opinion 
Nos. 258, 258-A, 272, 272-A, 273), with- 
out even an attempt to show any change 
in facts or in circumstances justifying 
such a reversal; and | 

An appeal to this Honorable Court from 


Orders of the Federal Power Commission 
fixing rates for the year 1955 which 
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require the customers of Ohio Fuel to 
make an unearned, out-right GIFT to 
Ohio Fuel of almost $900,000 for 

that year, and a request of this 
Court to require actual 1955 costs 

to be made of record in order that 
just and reasonable rates for 1955 
may be established, and refunds based 


thereon. 


acts upon whi Venue ed 


By Order issued March 12, 1954 in Docket No. 
G-2281, the Commission permitted Lancaster, Dayton, 
Cincinnati and Ohio Gas Company to become interveners 
in such proceeding. Lancaster and the other customers 
of Ohio Fuel were seriously aggrieved by the Orders 
issued in such proceeding on June 29, 1956 and August 
16, 1956. The Order of August 16, 1956 denied 
Lancaster's application for rehearing of the June 29th 
Order. The Commission's Orders require Lancaster and 
Ohio Fuel's other customers to guarantee the payment 
of at least 90% of Ohio Fuel's demand costs, a guarantee 
which had been previously sought by Ohio Fuel and its 
sister companies five times within the past three years 
and rejected by the Commission on all five occasions. 
Lancaster is aggrieved, too, in that the Orders would 


compel it and the other customers to make an out-right 
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gift of almost $900,000 to Ohio Fuel for 1955, said 
amount being the excess over and above Ohio Fuel's 
actual cost of serving Lancaster and the other 
customers during that year. Lancaster says that, 
under Section 19 of the Act, it has the right to file 
this petition praying that the Commission's Orders be 


reviewed. 


Lancaster says, further, that under Section 
19 of the Act it has the right to apply £6 this Court 
for leave to adduce additional evidence limited to and 
consisting of data for the computation of Ohio Fuel's 
actual rate base, actual cost of service, and deter- 
mination of just and reasonable rates for the year 
1955. Such additional evidence is material because it 
shows that the rates fixed by the Commission in its 
June 29th Order allow Ohio Fuel to keep almost $900,000 
more than its actual costs, including a full 64% rate 
of return, and compel Lancaster and Ohio Fuel's other 
customers to make an unlawful, out-right gift to Ohio 
Fuel in that amount. There were reasonable grounds for 
Lancaster's failure to adduce such evidence in the 


proceeding before the Commission, because: 


1. The hearing before the Trial Examiner 
was concluded on December 9, 1955, at 
which time actual cost data for 1955 


was not available; 
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The Trial Examiner was asked on February 
13, 1956 (Dayton's Brief, p. 114) to make 
a finding fixing rates for 1955 "... ad- 
justed to reflect actual costs for this 
period, if material," but the Trial 
Examiner, in his Decision issued April 

2, 1956, declined to make the requested 
finding; 


The Commission was asked on April 20, 
1956 (Dayton's Exceptions, p. 12) to 
issue an order fixing rates for 1955 
",..adjusted to reflect actual costs" 
for that year, but it refused to 
issue such order; 

Neither Lancaster nor any other 
customer could foresee that the 
Commission would, on June 29, 1956, 
issue an Order fixing rates for 1955 
allowing Ohio Fuel to earn a 7.39% 
rate of return for that year while 

in the same Order determining that 


"...the substantial evidence supports 


a 64% rate of return" for that year; 


Neither Lancaster nor any other 
customer could foresee that the Com- 
mission would, on June 29, 1956, issue 








an Order fixing rates for 1955 com- 
pelling the customers to make an 
unearned, out-right gift to Ohio 
Fuel of almost $900,000 more than 
Ohio Fuel's actual 1955 costs, 
including the 64% rate of return 
found in such Order to be just and 


reasonable; 


The Commission was asked on July 25; 


1956 (by Lancaster) to base the refunds 


for 1955 on Ohio Fuel's actual 1955 
costs, including but not exceeding a 
63% rate of return, but the Conm- 


mission refused to do so; 


The Commission was asked on July et. 
1956 (by Dayton) to require evidence 
of Ohio Fuel's actual 1955 costs, and 
the evidence proving the extent of 
the Commission's June 29th error was 
submitted to the Commission and to its 
technical Staff, but the Commisision 
refused to consider such evidence; 
The Commission was, finally, asked 
again (by Dayton) to require evidence 
of Ohio Fuel's actual 1955 costs, 
including a 6.25% rate of return, 
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upon which to fix rates and refunds 

for that year, such requests having 

been made on August 9, August 13, 

August 16, August 20, and September 

7, 1956, but the Commission arbitrarily 

and summarily denied each such request. 
If there were ever a case where reasonable grounds are 
shown for failure to adduce additional material evidence 
in a proceeding before the Federal Power Commission, 
this is that case! These, then, are the facts upon 
which venue is based. This Court's jurisdiction 
herein is conferred upon it by Section 19 of the Act. 


ds_on whi e f is ught al 


The Commission in Docket No. G-2281 proceeded 
to review the lawfulness of the rates which Ohio Fuel 
unilaterally filed with the Commission on September 
18, 1953 pursuant to Section 4(d) of the Act, and 
which rates, as amended, were allowed to go into 
effect on March 1, 1954. There is no question but 
that, if it had the power to make such a review, the 
lawfulness of the unilaterally filed rates from March 
1, 1954 onward was and is in question, and the Com- 
mission's order of June 29, 1956 had to be made 
retroactive to that date. The Commission found and 
ordered that the filed rates were unlawful, and it 
then prescribed what it stated to be just and 
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reasonable rates for three periods: (1) March, 1954 - 
December, 1954, (ii) January, 1955 - June, 1956, and 
(111) July, 1956 - future. FPC Order issued June 29, 
1956, Docket No. G-2281, p. 12,13. | | 


The rates prescribed by the Gombiiseton for 
the period March, 1954 - December, 1954 were based 
upon Ohio Fuel's actual costs, including a 6i% rate 
of return, for the year 1954. For the refund period 
January, 1955 - June, 1956, the Commission stated that 
",...the substantial evidence supports a Sire A rate of 
return" (June 29th Order, p. 8) but, without having any 
facts at all on which to base rates for that period 
which would yield that 6i% return, the Commission 


arbitrarily fixed rates which, when tested against the 
actual 1955 costs, gave Ohio Fuel a 7.39% ‘rate of 
return for the year 1955. The Commission arbitrarily 
precluded Lancaster and Dayton from proving the 
$900,000 injury to them and the other wholesale cus- 
tomers when it denied them the oft-requested privilege 
of offering into evidence Ohio Fuel's actual 1955 
costs; this even though the Commission admitted that 

" ..there is not sufficient evidence in the record to 
show actual costs for 1955." FPC Order issued August 
16, 1956, Docket No. G-2281, p. 3. | 


Having precluded Lancaster and Dayton from 


proving the substantial injury to them and the other 


-2he 


A-26 
customers, the Commission should not now be heard to 
complain that the record contains no proof of the 1955 
costs, and the Court should require the evidence to be 
adduced. In fact, this Court has wisely held that it 
would be most unrealistic to disregard crucial events 
occurring pending appeal (let alone crucial events 
occurring during the pendency of the matter before the 
Commission itself). City of Pittsburgh et al _v. FPC, 
USCA (DC), decided March 8, 1956. In the Pittsburgh 
decision, this Court remanded the case to the Commission 
with directions to reopen the record for the purpose of 
taking evidence relating to future events. In this 
case, Lancaster seeks a reopening for the taking of 
evidence relating to existing, known facts which the 
Commission has had available to it since July 30, 1956 
and which the Commission could have, and should have, 
developed as long ago as April, 1956. 

The Commission itself has said "...that the 
most important reason why it is necessary to arrive at 
&@ proper conclusion regarding cost of service is that 
the amount of such cost is the amount which the Com- 
mission allows a natural gas company, subject to the 
Act, to recover in the form of revenues." FPC Order 
issued November 8, 1955, Docket Nos. G-1142 et al. 

Yet in this case the Commission permitted Ohio Fuel to 
retain revenues of almost $900,000 more than its 


costs for 1955, and it summarily refused to allow 


this fact to be made of record during the pendency 
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of the matter before it. 


The Court has the duty to examine the theory 
upon which the Commission purported to act in fixing 
the rates for 1955, and to assure that its action was 
within the realm of allowable discretion and supported 
by substantial evidence. Pennsylvania Water & Power 
Co. et al. v. FPC (1951), 89 App. D.c. 235, 193 F (2d) 
230 at p. 242; aff'd (1952), 343 US 414, 72 Sup Ct 843. 
Since the Commission in its August 16, 1956 Order ad- 
mitted that there was not sufficient evidence in the 
record upon which to fix just and reasonable rates for 
the year 1955, Lancaster submits that the} Commission's 
action was not supported by any evidence, - let alone 
"Substantial evidence" and, therefore, its action was 
clearly not within the realm of allowable discretion. 
The case must be remanded to the Commission with 
directions to adduce the evidence necessary to make 
findings and conclusions, including its reasons and 
basis therefore, so as to comply with the requirements 
of 5 U.S.C.A. 1007(b). State Corp. Comm. of Kansas v. 
FPC (1953), 206 F(2a) 690 at p. 723 (CA-8); cert. den'ad 
(1954), 346 U.S. 922 (U.S. Sup Ct.). This Court 
remanded a case to the Commission with directions to 
postpone the final determination of certain rates 
until evidence could be adduced as to whether certain 
Tennessee gross receipts taxes, then being paid under 


protest, should be included in the natural gas 
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| company's cost of service and in its rates. ennessee 

Natural Gas Lines, Inc. v. FPG (1954), 221 F(2a) 531 
| (CA, D. of C.). Surely if a case can be remanded for 
the adducing of evidence not available at the time of 
the remanding, it would seem eminently fair that this 
case should be remanded for the adducing of material 
evidence which is now available and was available to 
the Commission, and which would have been adduced but 
for the summary action of the Commission in refusing 
to allow its introduction. 

Concerning the Commission's arbitrary allow- 

ance of the contract demand or guaranteed payment form 


of tariff, Lancaster petitions for review thereon on 


the grounds that the approved form of tariff is wholely 


against public policy for the following reasons: 


1. It was unlawful and against public policy 


for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
rejected by it on five previous occasions within the 
past three years (FPC Opinion Nos. 258, 258-A, 272, 
272-A, and 273), without finding any change in facts 
or circumstances upon which to justify its reversal of 


the prior decisions; 


2. It was unlawful and against public policy 


for the Commission to approve the unilaterally filed 


contract demand or guaranteed payment form of tariff 
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because Ohio Fuel failed to prove, and in fact did not 
even attempt to prove, any change whatsoever in facts 
or circumstances since the issuance by the Commission 
of Opinion No. 273 rejecting such form of tariff; 

3. It was unlawful and against public policy 
for the Commission to allow Ohio Fuel, which had failed 
to apply for a rehearing on the rate form determination 
in Opinion No. 273 or to appeal to the Courts, to 
etvounyent the statutory process and appeal such 


decision to the Commission in Docket No. G-2281; 


4. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because there was not substantial evidence to support 
such approval, and because the substantial evidence 
proves that such form of tariff is unduly discrimina- 
tory against the customers and in favor of Ohio Fuel 
and its retail customers, such retail customers 
constituting more.than 75% of Ohio Fuel's business, 
and not subject to the guaranteed payment form of 


tariff; 


5. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because the substantial evidence proves that such 


tariff will, in fact, be applicable to only a few of 
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Ohio Fuel's more than 400,000 customers; 


6. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because that tariff bases billing demand upon an esti- 
mated single peak day, and the substantial evidence 
proves that Ohio Fuel's demand costs are incurred to 
meet demands throughout the year and not solely on the 


single peak day; 


7. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because that tariff requires severe penalties to be 
paid by the customers for takes in excess of their 
peak day estimates but does not require any penalty to 
be paid by Ohio Fuel if it fails to deliver the amounts 


of gas needed by the customers; 





8. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because that tariff leaves unanswered the question of “ 
whether the customers may purchase gas from suppliers 
other than Ohio Fuel or must buy their entire require- 
ments from Ohio Fuel and, therefore, the Commission's 
action, if sustained, will in fact precipitate a 
multiplicity of litigation exactly comparable to that 
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considered by this Court in Home Gas Co., et Als Vs 
FPC_et al (1956), 231 F(2d) 253 (C.A., D. of C.), 
97 App. D.C. 300; | 

9. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because the Commission, through its Opinion No. 273 
and Opinion Nos. 258, 258-A, 272, and 272-A, with 
their accompanying Orders, had given its official 
assurance to Ohio Fuel's customers that such tariff 
would not be forced upon them, and they developed their 
business in reliance upon such official assurance; 

10. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because the filing of that tariff by Ohio Fuel under 
Section 4 of the Act constituted a unilateral attempt 
by Ohio Fuel to change its existing contracts with the 
customers without their consent, and neither the Com- 
mission nor Ohio Fuel can lawfully effect such unilat- 
eral chenge, the Commission having at no time initiated 
an investigation of the lawfulness of Ohio Fuel's 


existing contracts under Section 5(a) of the Act; 


ll. It was unlawful and against public policy 
for the Commission to approve the unilaterally filed 
contract demand or guaranteed payment form of tariff 
because there was not substantial evidence in the 
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record that the public interest, rather than Ohio 
Fuel's private interest, would be adversely affected 
by continuing the method of determining billing demand 


previously approved by the Commission and presently 
existing in Ohio Fuel's contract, as amended, with its « 


largest customer; and 


12. It was unlawful, against the public interest, 
and a denial of due process for the Commission (i) to 
reverse the rate form decision of the Presiding Examiner 
who heard the case for thirty-seven days, and (ii) to 
reverse its own Opinion Nos. 258, 258-A, 272, 272-A, 
and 273, without allowing either briefs or oral argu- 
ment to be presented to it by the customers. 

It is for the reasons thus stated and on the 
grounds hereinabove set forth that Lancaster prays for 
| relief in this Court from the precipitate, arbitrary, 

summary, unjust, unreasonable, unfair, and grossly 
discriminatory treatment afforded it and the other 
distributors by the Federal Power Commission in its 
Orders issued June 29, 1956 and August 16, 1956 In the 


Matter of The Ohio Fuel Gas Company, FPC Docket No. 
G-2281. 
el raye 


WHEREFORE, Lancaster applies to the Court for 
leave to adduce additional evidence before the Federal 


Power Commission In the Matter of The Qhio Fuel Gas a 
Company, FPC Docket No. G-2281, such evidence to be 
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actual 1955 data for the computation of Ohio Fuel's 
rate base, cost of service (including a 614 rate of 
return) and determination of just and reasonable rates 
for the year 1955. The exhibits which, together with 
supporting testimony, Lancaster seeks leave to adduce 
are attached hereto as:-an appendix and are made a part 
hereof. Lancaster prays, further, that the Court order 
such additional evidence to be taken before the Com- 
mission and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the 
Court may seem proper. Lancaster prays, further, 

that the Court direct the Commission to make findings 
as to the facts adduced upon such hearing and to file 
with the Court such findings, together with any recom- 
mendation the Commission may have for the modification 
or setting aside of its Orders issued June 29, 1956 
and August 16, 1956 In the Matter of The Ohio Fuel Gas 
Company, FPC Docket No. G-2281. 


WHEREFORE, Lancaster prays, fupinee, that 
the Court review the Commission's said Orders, reverse 
the same, and remand the case to the Commission with 
directions to disallow and reject the unlawful, 
unilaterally filed contract demand or guaranteed 
payment form of tariff, to reaffirm and allow the 
form of tariff heretofore approved in FPC Opinion 


No. 273 and agreed to by the customers, to, fix just 
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and reasonable rates for the year 1955 based upon 
Ohio Fuel's actual 1955 costs, including but not 
exceeding a 64% rate of return, and to fix just and 
reasonable rates for the future based upon the rate 
form approved in FPC Opinion No. 2735 and agreed to 


by the customers. 


Respectfully submitted, 


3 obert U. Hastings, Jr. 
Robert U. Hastings, Jr. 
152 East Main Street 
Lancaster, Ohio 


s ulian de Bruyn Kops 
Julian de Bruyn Kops 
914 Gas & Electric Bidg. 
Dayton 1, Ohio 


{[s/ Roy D. Boucher 


ay D. Boucher 
914 Gas & Electric Bldg. 
Dayton 1, Ohio 


Ss rederick C. Wellington 
Frederick C. Wellington 
914 Gas & Electric Bldg. 
| Dayton 1, Ohio 
Attorneys for The City of 
September 24, 1956 | Lancaster, Ohio 





APPENDIX B ¢ 


DAYTON'S BRIEF FOR EXAMINER DATED ‘i 
FEBRUARY 13, 1956 
(CUSTOMERS' POSITION RE RATES FOR 1955) 


Refunds For The Period Beginning With The 
January, 1955 Billing Month Through The 
December, 1955 Billing Month. : 


Dayton specifically reserves the right to do 
(99) | 

in this case exactly what Ohio Fuel did in Dockets 
G-1786 and G-1965 and the Staff did in Docket G-1268 
(and which the Commission allowed in each case), that 
is, to move for a reopening of this case for the purpose 
of introducing (or having Ohio Fuel introduce) evidence 
of its actual rate base, actual cost of service, actual 
sales, and actual rates producing said actual cost of 
service for this period. See "Order Granting Rehearing 
and Reopening Proceeding" in Dockets G-1786 and G-1965, 
issued September 27, 1954, and the Order issued February 
6, 1951 in Docket G-1268. (Ohio Fuel has not as yet 
filed its FPC Form ll Report for December, 1955 or its 
FPC Form 2 for 1955 and, therefore, Dayton is unable 
at this time to complete its study of Ohio Fuel's 1955 
operations.) | 

On the assumption that Staff's proposal to 
apply its Ex. 64 rates ($1.60 demand charge based on 
average day and 35.76¢ commodity) to sales up to the 


i 





effective date of the Order in this proceeding for 
refund purposes will not permit Ohio Fuel to keep 
more than its actual cost of service in 1955, Dayton 
recommends that Staff's proposal, with the commodity 
charge corrected to 35.69¢ instead of 35.76¢, should 
be followed. (10) Ohio Fuel's argument that because, 


(10) If Staff's rates (with the corrected commodity 


charge) will produce less than Ohio Fuel's actual 1955 
costs, then Dayton is willing that, for the subject 
period, Ohio Fuel be allowed to keep its actual costs, 
whatever they are, with a 54% rate of return. 


| (100) 

FOR THE FUTURE, Staff and Dayton are willing to "tilt",-- 
as Mr. Laylin phrases it, the demand charge upward to 
$2.00, it must, ergo, do the same thing for a strictly 
refund period, is wholly without merit. The ONLY reason 


Dayton is willing to "tilt" the demand charge ON AN 
AVERAGE DAY ACTUAL BASIS upward FOR THE FUTURE is that 


it has some historical justification. See Opinion and 
Order in Dockets G-245 and G-403, issued June 11, 1946, 
(5 FPC 144, at p. 147). That is the only reason, because 
Dayton and Staff steadfastly maintain that the classi- 
fication of costs in Opinion 273 and a multitude of its 
predecessors is eminently sound. For a refund period 
where risks are non-existent, there is no plausible 


reason for not applying "balanced unit rates" (see 
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Exhibit 64) resulting from strict application to costs 


classified under Commission-prescribed methods . 
Because of this fact, Dayton recommends that for the 
period beginning with the January, 1955 Billing Month 
to the effective date of the Order in this proceeding, 
refunds should be equal to the difference between the 
amounts collected and the amounts which would have 
been collected had the rates of $1.60 demand charge 
based on the average day of the peak —,, and a 35.69¢ 
per Mcf commodity charge been applied, plus the whole- 
sale customers' proper share of any refunds received 
by Ohio Fuel from its suppliers at any time applicable 
to this period. (This recommendation is based on the 
(101) : 
assumption and subject to the reservation heretofore 
stated with regard to Ohio Fuel's actual costs through 
the December, 1955 billing period.) 


(102) 








APPENDIX C | C-1 
Before the | 
Federal Power Commission 
In the Matter of 


Docket No. G-2281 
The Ohio Fuel Gas Company : 


Brief of Commission Staff Counsel 


Background of the Proceedings 

On September 18, 1953, The Ohio Fuel Gas 
Company (Ohio Fuel) filed its FPC Gas Tariff, Second 
Revised Volume No. 1 with the Commission. That filing 
proposed a single rate schedule, denoted se Rate 
Schedule CDS-1, to be applicable to each of Ohio Fuel's 
twenty-five wholesale customers. In its September 18. 
1953 filing, Ohio Fuel continued its proposal that 
the determination of billing demand be based on the 
customer's single peak day during the current 12 months! 
period but not less than 90% of that customer's con- 
tract demand (hereinafter referred to as CD rate form) 
as first set forth in its rate increase proposal in 
Docket No. G-1786 and repeated in its rate increase 
proposal in Docket No. G-1965, both of which dockets 
were still in hearing at the time. The September .18, 


1953 filing also proposed a demand charge of $1.85 





Cre 

per Mcf and a commodity charge of 32.55 cents per Mcf, 
to provide, on the basis of sales for the year ended 
June 30, 1953, an increase of $1,418,940, or 7.6% 
annually, over and above the amounts then being 


collected under bond in Docket No. G-1965.2/ 


1/ The G-1965 rates being collected under bond at 
the time were comprised of a $1.75 per Mcf demand 
charge and 30.0 cents per Mcf commodity charge. 
| (1) 
Approximately 65% of the increase there proposed was 
applicable to Ohio Fuel's sales to The Dayton Power 
and Light Company (Dayton) and about 16% and 11% 
applicable to sales to Cincinnati Gas & Electric Com- 
pany (Cincinnati) and West Ohio Gas Company (West 
Ohio), respectively, or a total of 92% of the increase 
applicable to only three wholesale customers out of 
the twenty-five served by Ohio Fuel. 

The Commission, by order issued October 16, 
1953, as amended by order issued October 26, 1953, 
fixed hearing on the increased rates proposed in the 
September 18, 1953 filing and suspended that increase 
until March 1, 1954. By further order issued March 
26, 1954, the Commission permitted Ohio Fuel to sub- 


stitute a revised tariff sheet which provided for a 
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Demand Charge of $1.75 per Mcf and a Commodity Charge 
of 32.5 cents per Mcf, and made such tariff, as re- 
vised, effective subject to a corporate undertaking 


to assure refund of excess charges. 


Hearing on the proposed tariff, as revised, 


was commenced on May 3, 1954, at which time Ohio Fuel 
presented its direct case based on the year 1953. 
Thereafter, recess was granted until further order of 
the Commission, to await the Commission's determination 
in Docket Nos. G-1786 and G-1965. Hearings were re- 
sumed on June 13, 1955 and after 36 more days of hear- 
ing were concluded on December 9, 1955. The record, 
in addition to 4637 pages of transcript, includes T2 
exhibits and some 61 items incorporated by reference. 

The sum total of the record herein is that 
Ohio Fuel does not in this case make any showing that 
it is entitled to rates higher than those fixed by 
the Commission's order issued December 22, 1954, in 
settlement of | 

(2) i 

the proceedings in Docket Nos. G-1786 and G-1965. 
And this claim by Ohio Fuel is only after pro-form- 
ing its purchased gas costs to include on a con- 


tingent basis the proposed rate increases of United 





C-4 

Fuel Gas Company in Docket Nos. G-2451 and G-5475 and 
of Panhandle Eastern Pipeline Company in G-2506. 

Thus, the rate level to be computed in this proceed- 
ing will have to be reduced to give effect to the dis- 
allowance, if any, by the Commission of the increase 
proposed by those suppliers. 

In effect, Ohio Fuel's primary concern in 
this proceeding relates to its oft repeated contention 
for a contract demand form of rate. Subsidiary status 
is relegated to such issues as classification of cer- 
tain costs and rates applicable to the refund period. 

The Staff's presentation herein is on the 
broad grounds and principles requested by Ohio Fuel 
in its brief and is fully supported by the testimony 
of record as referenced. It is not the purpose of the 
Staff to pin-point each and every argument made by 
Ohio Fuel in its brief, but it is obvious that the 
general tenor of that brief is a collateral attack 
on the Commission's determinations in Opinion No. 
| 273 (see especially pp. 92-100) and presents no new 
facts since the issuance of that opinion which 
warrant a reversal or modification of the determina- 


. tions there set forth. 


(3) 
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The Contract Demand Tariff 

The principal issue in this proceeding is 
whether Ohio Fuel should be permitted to radically 
change the basic form of rate it has employed his- 
torically for recovery of its costs of service from 
sales subject to the Commission's jurisdiction. 2/ 
Stated another way, should the Commission now give its 
sanction to the contract demand form of rate for Ohio 
Fuel's wholesale sales over the astermiied opnes tics 
of its principal customers; despite the fact that Ohio 
Fuel's primary operation as a gas distribution company 
does not warrant or support a contract demand form of 
rate; and despite the fact that Ohio Fuel's presen- 
tation herein constitutes no more than a collateral 
attack on the Commission's prior determinations on 


this identical issue? 


Ohio Fuel strongly urges (p. 62 of its 


Brief) that the Commission should judge the reason- 
ableness of rate form on broad grounds and principles 
which give due recognition to all aspects of the problem 
"including the financial integrity of Ohio Fuel", and 
that such reasonableness must be considered in a much 
broader context than one or two limited aspects of Ohio 


Fuel's operations. The Staff proposes to treat with 
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this principal issue on broad grounds and principles. 
Supplier's Retail Business Affects Wholesale Costs of 
service 


First and foremost in the consideration of 
this issue is the need to state the actual facts and 


to weigh Ohio Fuel's contentions in 


2/ The last sentence in the footnote on p. 23 of 
Ohio Fuel's Brief is misstated as follows: "The issue 
presented is who should pay the costs which are in- 
curred for and which continue whether or not the design 
peak day is actually experienced." The issue of rate 
form is concerned with how all costs are to be paid 
not who pays. There should be no argument on the 
latter - the ultimate consumer pays all. 

(4) 
the light of those facts, because Ohio Fuel's Brief 
ignores them. Mr. Loomis testified (Tr. 2016) that 
Ohio Fuel's wholesale sales revenues for 1954 were 
21.8% of its total revenues. 3/ As related to the 
Columbia system, Mr. Loomis stated (Tr. 2013) "Well, 
I think we have used the ratio for general talking 
purposes as regards revenues of 70-30, 70 retail and 


30 wholesale." The stability of 70% of Columbia's 


gross revenues are not affected to any significant 








& 


oe 
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degree by the rate form for the wholesale sales (Tr. 
2013-14). The 70% of Columbia's gross revenues are 
determined, in most cases, " ... by the application 
of volume rates to volumes delivered oo") (Br. 2014). 
The minimum bills for Columbia's retail sales do not 
control, to any significant degree, the 70% of 
Columbia's gross revenues. Mr. Loomis further testi- 
fied on cross-examination (Tr. 2015) thet generally, 
approximately 70% of Columbia's total gross revenues 
vary directly with the volumes of sales. ‘And that 
which is true of Columbia, in regard to the foregoing 
is substantially and generally true of Ohio Fuel, 
(Tr. 2015), or more so. ! 

Seventy percent of Columbia's total gas 
sales revenues is subject to the fluctuation character- 
istics of the retail market where long term contracts 
are rare; where there is no demand charge and billing 
on a volumetric basis prevails; where minimum bills 
can produce no revenues greater than dictated by 
actual requirements; and where are realized all 


| 
| 


3/ The actual percentage for the year would be 





slightly less if effect were given to the refunds 
made pursuant to settlement of proceedings at Dockets 


Nos. G-1786 and G-1965. 


(5) 
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the risks and hardships alleged to result from whole- 
sale sales. It is the resolution of the probelms of 
the retail market that controls the financial integ- 
rity of Columbia, the supplier of capital to Ohio 
‘Fuel, and thus the financial integrity of Ohio Fuel. 
The facts that Ohio Fuel, as a corporate 
entity, and the Columbia System, as the supplier of 
capital to Ohio Fuel and the reflection of groups of 
corporate entities, are primarily retail gas distri- 
bution companies must be nailed down. To repeat 
: for emphasis and to paraphrase for simplicity: 
1. Ohio Fuel obtains its capital require- 
ments from The Columbia Gas System, Inc. 
2. The Columbia Gas System, Inc. is a 
system having gas sales primarily at retail. 


As a consequence of the foregoing, the 


capitalization of Ohio Fuel reflects that of the Colum- 


bia System which is the capitalization primarily of 

a natural gas distributor. Such capitalization tends 
to run about 50% debt and 50% equity resulting in 
somewhat higher costs of capital than the long-line 
pipeline companies making most of their sales at 
wholesale. The Commission has recognized this fact 
of life by allowing Columbia companies a 6-1/4% 


rate of return as compared with 6% or less for the 


~e 


& 
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wholesaling pipeline companies. The decision in Docket 
No. G-2303 issued October 1, 1954 by Edward B. Marsh, 
Presiding Examiner, and affirmed by Commission order 
issued November 19, 1954 for the 6-1/44% allowance to 
Hope Natural Gas Company (a subsidiary of Consolidated 
Natural Gas Company which occupies a position in the 
natural gas industry similar | 

(6) 
to that of Columbia) fully demonstrates the recognition 
by the Commission to the capitalization of such com- 
panies. : 

The relevance of that recognition is readily 
apparent from a reading of the discussion in Examiner 
Marsh's decision in Docket No. G-2303, and substituting 
Ohio Fuel's rate form contention for Hope's rate ofr 
return contention. Thus, on page 9 of that decision the 
similarity to Ohio Fuel's presentation here can be 
seen from the Examiner's statement: " ... investors 
furnish capital for the entire enterprise rather than 
any of its parts ..." 

So also on page 15, on whether changes have 
occurred which would warrant a greater rate of return 


because of: 


"(a) risk due to purchases of gas ‘from 
the Southwest, 
(b) risk due to house heating and wide 
fluctuations in load, 
os risk due to industrial sales, and 
risk due to warmer than a 
weather." 


da 
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Again, on pages 16 and 17, "That Hope (and 
Consolidated) is an even more seasoned enterprise than 
it was in 1942 is abundantly clear ... Evidence pre- 
sented in this case by Hope reveals that the territory 
served by the Consolidated system (including, but not 
| exclusively, that served by Hope) is one of the most 
highly industrialized areas in the United States ..." 

On page 18 of his decision, Presiding Exami- 
ner Marsh states: "But fluctuations in weather, in- 
creases in house heating load, long term contracts for 
gas from the Southwest, and the development of storage 
facilities are neither novel nor are they perculiar 
to the operations of the Hope Company or of the Con- 
solidated system.” 

(7) 

And on page 24 of Examiner Marsh's Decision 
in Docket No. G-2303 "The evidence is pursuasive that 
Consolidated ..." could decrease the cost of securing 
capital by "... increasing the proportion of relatively 
less expensive debt capital ..." 
, The capitalization typical of the retail gas 


distributor also results in a higher Federal income tax 


requirement per dollar of return than for the long-line 


pipeline companies. This is so because the relatively 
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smaller debt capitalization of the distributor provides 
relatively smaller interest expense deductions in com- 
puting the Federal income tax requirement associated 
with the return. | 

Columbia's retail market dictates the char- 
acteristics of Columbia's capitalization and thereby 
dictates the “efficiency or economy" of Columbia's 
cost of money, the return based thereon, and the in- 
come tax allowance in the cost of service necessary to 
effectuate such return. | 

Columbia's retail market dictates the char- 
acteristics of Columbia's capitalization and thereby 
dictates the “efficiency or economy" of Columbia's 
cost of money, the return based thereon, and the in- 
come tax allowance in the cost of service necessary 


to effectuate such return. 


Thus for two important elements in the cost 


of service, return and income taxes, there is a greater 
allowance to subsidiaries of Columbia, like Ohio Fuel, 
than to the long-line pipeline companies as a result of 
the predominating retail business of Ohio Fuel and 
other subsidiaries of Columbia. The costs of service 
claimed by Ohio Fuel for return and income taxes, as 
they are affected by the capitalization of Ohio Fuel 


and Columbia, are costs of service typical of retail 
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gas supply. So long as there is no differentiation be- 
tween wholesale and retail in the cost of service de- 
termination and allocation process, the wholesale cus- 
tomers pay in the level of the rate for the fluctuating 
revenue characteristics of Columbia's retail markets. 

(8) 

Ohio Fuel has not proved its case that it 
needs stability of wholesale sales revenues via rate 
form in addition to a 6-1/4% rate of return which in- 
cludes the cost of carrying the unavoidable burden of 
fluctuating market requirements. Since Ohio Fuel can- 
not provide its wholesale customers with the cost of 
service benefits which would result if stability of 
Columbia's retail revenues could be achieved, Ohio 
Fuel should not feel injured in being deprived of its 
Gesired luxury, i.e., stability of wholesale sales 
revenues. Admittedly there are some overemphasized 
risks in the natural gas business which the wholesale 
customers expect Ohio Fuel to bear for them, but the 
wholesale customers are paying for such insurance. 

The level of Ohio Fuel's wholesale rate includes the 
premium for the insurance. 


Policy Control of Wholesale Customers‘ Retail Markets 
Ohio Fuel seems to argue that its proposed 


CD rate form for wholesale sales is necessary because 
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it cannot adopt its load stabilizing policies and 
programs for the retail markets of its wholesale 
customers. Of course Ohio Fuel, like other natural 
gas companies, can and does control, in more or less 
degree, the policies and programs for the retail 
markets of its wholesale customers. Such influence 
results from rate level and the broader aspects of 
rate form. As heretofore indicated, Ohio Fuel's 
cost of service, (insofar as return and income taxes 
for the production-storage-transmission system), is 
the cost of service for the supply of weather fluctuat- 
ing loads characteristic of the retail market. Such 
cost, in and of itself, does not lend itself to en- 
courage wholesale customers to attract industrial mar- 
kets. The influence or control by the wholesale 

(9) 
rate upon the retail markets of the wholesale customer 
may be effected directly or indirectly. For example, 
Ohio Fuel and all other Columbia subsidiaries prohibit 
the use of natural gas for boiler fuel by any customer 
in excess of 2,000 Mef per day. (The maximum boiler 
fuel use had been limited to 500 Mcf per day .) That 
boiler fuel limitation in the wholesale rate schedule 
exerts a direct effect upon the retail market of the 


4 | 
wholesale eustonen,-” Ohio Fuel's old F-1 rate schedule 
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(see first item p. A-l of Appendix A of Ohio Fuel's 
Brief) excluded deliveries between April 1 and October 
31 in determining billing demands. Such provision was 
obviously intended to promote summer use of gas in 
excess of winter use. Ohio Fuel has abandoned that 

type of provision, which would be appropriate for 

the alfalfa-drying load of Consumers Natural Gas 
Company, in favor of "negotiating" billing demands under 
its CD form of rate with that and other customers. 

In weighing Ohio Fuel's contentions as to the 
necessity of its particular form of rate to achieve its 
alleged objectives, it appears of interest to note 
that a number of natural gas companies provide special 
rates to wholesale customers for gas resold for indus- 
trial use and an inducement to build up the load 
factor of the wholesale customers' retail market. 

(If Ohio Fuel had a wholesale rate form policy that 

encompassed this type of rate schedule, it is quite 

likely that the Sohio, load at Lima would have been 

a8 market requirement of the wholesale customers as a 
group and of West Ohio Gas Company in particular in- 
stead of a direct retail 


4/ Some natural gas companies contend for rate form 


inducements in order to keep or attract the bulk boiler 





fuel loads which Columbia prohibits. 

(10) 
customer of Ohio Fuel.) In this proceeding, the 
staff has taken no position on "ways and means" of 
controlling the retail markets of the wholesale 
customers. As indicated above, there te ich con- 
trol already without the CD Rate Forn. Imposition 
of the latter would effect another Columbia policy 
control on the retail markets of the wholesale cus- 
tomers. i 
inducement for Peak Shaving Plants. 

Ohio Fuel places undue emphasis on the 
need of a CD rate form to induce wholesale customers 
to improve load factor by installing peak shaving 
facilities. There undoubtedly are good places for 
peak shaving facilities in the natural sai business. 
Ohio Fuel has more than 60,000 Mcf per day capacity 
in LPG plants. (See Section 3 of Columbia's Blue Books.) 
Such facilities are most economic on the system of 
Ohio Fuel as owned and operated by Ohio Fuel for the 
supply of its customers' requirements, both wholesale 
and retail. (The costs of service associated with 


such facilities are treated as "system" costs, i.e., 
| 


as incurred for all customers supplied by Ohio Fuel 
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and of course each wholesale customer already pays 
proportionately in its rate level for such facilities 
and therefore is entitled to the beneficial use of 
such facilities.) 3/ 

As shown by the exhibits in the record, e.g., 
Exhibit No. 32, the cost of the gas supply comprises 
most of the total costs of service. There is no basic 


improvement in economy of Ohio Fuel's purchased gas 


5/ The same statement applies with equal force to Ohio 

Fuel's underground storage "peak shaving" facilities; 

the costs of those facilities are system costs and are 

paid for by the wholesale customer proportionately. 
(11) 

costs that can be effected through the wholesale cus- 

tomers' improvement in load factor or installation 

and operation of LPG or other peak shaving equipment. 

As a matter of fact, improvement in the load factor 

of the wholesale customers' requirements (and those 

of Ohio Fuel's retail customers) could well have ad- 

verse effects on Ohio Fuel's purchased gas costs. 

The additional gas required to supply an improved 

load factor could well command a higher price in the 

field if past history is a guide. Further, on pages 
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2530-33, the Witness Scanlon admitted that load factor 
was intimately related to demand charges paid for 
firm gas purchases, i.e., the additional |gas re- 
quired solely to supply an improved load factor, 
when purchased on a firm basis from Southwest sup- 
pliers, would increase the demand charges and hence 
Mr. Scanlon's "demand costs". (Of course this testi- 
mony on cross examination is a complete refutation 
of the same witness' direct testimony on the applica- 
bility of the "fixed and variable" concept to Ohio 
Fuel's operations). | 

As Exhibit No. 32 shows, costs of service 
associated with Ohio Fuel's transmission facilities 
approximates only 16% of the total production-storage- 
transmission facilities. It is clear from Exhibit 17, 
that a substantial portion of such transmission facili- 
ties are concerned primarily with receipt of gas from 
Southwest and other suppliers and the coordination of 
supply sources with underground storage facilities, 
rather than with the delivery of gas to individual 
market areas where they may be affected by the load 
factor of such market areas. Thus any improvement 


in the economy of Ohio Fuel's operations due to load 


factor improvement of the ultimate retail market by 
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LPG or other peak shaving facilities or devices is 
limited to a portion of the transmission facilities 
constitu- 

(12) 
ting an unusually small portion of Ohio Fuel's total 
claimed costs of service. 

The real economics of LPG plants can be 
measured by the transmission investment displaced 
thereby. On a system like that of Ohio Fuel there 
is little room for improvements in economy through 
LPG plants located at market terminals, either those 
served directly by Ohio Fuel or by the wholesale cus- 
tomers of Ohio Fuel. Ohio Fuel's Exhibit 17 shows 
two propane plant installations, McMahon Plant near 
Toledo, Ohio and Mt. Sterling Plant about halfway be- 
tween Crawford Compressor Station and Dayton, Ohio. 
These two propane plants are large size, i.e., 
"economy size". They provide local emergency supply 


in case of transmission failures and they are used 


to supply gas for the market on the "coldest" days 


of the winter. But they would lose most of their 
economic usefulness if spread out around the various 
market areas for improving the load factor of the 


transmission supply to the various market areas. 





2 : C-19 


ss Throughout the whole length and breadth of the Ohio 

; Fuel system, with its large and small market areas 

oe. supplied at retail by Ohio Fuel, there are no other 

~ propane plants shown on Qhio Fuel's MAD. But Ohio 

: Fuel alleges its proposed rate form is necessary to 

o induce its wholesale customers to install and operate 
+ peak shaving facilities. Significantly, Ohio Fuel 

a wants a wholesale rate that would make propane plants 
rs economical for its wholesale customers, but Ohio Fuel 
a does not find it economical to spread propane plants 


around its retail market areas. To so classify costs 
o of service to support a rate form which would make 

it economical for the wholesale customer to install 
and operate LPG plants on a system such as Ohio Fuel 


would pervert the objectives of the Natural Gas Act. 


> (13) 

















APPENDIX D 
SIGNIFICANCE OF EXHIBITS IN THIS CASE 
{R. 4653-6232) 


Ex. 1 (Briscoe) ! 

Shows no change in nature of operating expenses for 
ear ended December 31, 1953 from that in test year 
tip mont ended November 30, 1952) in Dockets G-1786 

and G-1965 (cf. with Op. 273); also shows magnitude 

of retail relative to wholesale; also shows no change 
in nature of operating expenses between 1953 and 1954 
(cf. with Ex. 39). 


Ex. 2 (Betsch) 3 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale 
(75% plus of production and transmission expenses are 
for retail). : 


Ex. 3 (Little) 
Shows no changes in aoa et ike (er. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale. 


Ex. 4 (Betsch) : 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale. 


Ex. 5 (Little) 
Shows no changes in Pe ekeg ee (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale. 


Ex. 6 (Little) | 
Shows no changes in characteristics except substantial 
decrease in work in progress (cf. with Op. 273 and Ex. 
39), also magnitude of retail vs. wholesale. 


Ex. 7 (Little) : 
Shows no changes in jeecte nt ele (cf. with Oy. 275 
and Ex. 39), also magnitude of retail vs. wholesale. 


Ex. 8 (Little) 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale. 





Ex. 9 (Betsch and Plasterer) 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale 
(75% plus of net income shown derived from retail 


customers 


Ex. 10 (Betsch) 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale. 





| Ex. 11 (Briscoe) 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of rétail vs. wholesale. 


Ex. 12 (Scanlon) 
Shows no changes in characteristics (cf. with Op. 273 
and Ex. 39), also magnitude of retail vs. wholesale. 


Ex. 13 (Scanlon) 
Shows that Ohio Fuel (before scrutiny by FPC Staff) 
was asking for higher rates than Ohio Fuel itself 
later recognized it had a right to, thus also that 
CD rates have in fact been admitted to be subject 
to gross error. 


Ex. 14 (Plasterer) 
Shows no changes in characteristics except that tax 
savings would be less (but would still exist) when 
"Joss" Columbia Companies no longer have deficiencies, 
shows advantages to Ohio Fuel which do not exist for 
its customers. 


Ex. 15 (Crissman) 
Shows no changes in characteristics but, when compared 
with Ex. 37, shows that @ of debt capital to total 
capital was less in 1953 than in 1954. 


: Ex. 16 (Scanlon) 

Shows no changes in nature of tariff being proposed 
(cf. with Op. 273), shows importance of total re- 
quirements contracts (Orig. Sheet No. 12), shows 
discriminatory and unreasonable nature of proposed 
tariff. 


Ex. 17 (Scanlon) 
Shows no changes in characteristics, shows that Ohio 
Fuel sells at retail within service areas of its 
wholesale customers, shows relative importance of 
retail business. 


Ex. 18 (Scanlon) 
Shows no changes in characteristics (cf. with Op. 273, ‘ 
p. 6), stows that Ohio Fuel sells at retail within 
service areas of its wholesale customers, shows rel- 
ative importance of retail business. 


Ex. 19 (Scanlon) | 
Shows no changes in characteristics (cf. with Op. 273, 
p. 23, last line), shows relative importance of retail 
business. 











Ex. 20 (Scanlon) 
Shows no changes in characteristics, es that load 
factor of wholesale sales for year ended June 30, 1954 
was .1% higher than for year ended June 30, 1952 (cf. 
with Op. 273, p. 24, 3rd par., 3rd sentence, and with 


Op. 2735s Ds ho; 2nd full sentence). 


Ex. 21 (Scanlon) : 
Shows no changes in characteristics (cf. with Op. 273, 
p. 26, 3rd par.), also shows relative importance of 
retail business. : 


Ex. 22 (Scanlon) 
Shows no changes in characteristics (cf. 1952 with 
1954; cf. with Op. 273, p. 16, L. 4, 8, and >). 


Ex. 23 (Scanlon) | 
Shows no changes in characteristics, also shows rel- 
ative importance of retail pueqaeas (754% aise of gas 
purchased is for that business 


Ex. 24 (Scanlon) 
Shows no changes in characteristics (cf. with Op. 273, 
p. 24, 2nd par., 3rd sentence), also shows relative 
importance of retail business (75% plus a eae 
is for that business). . 


Ex. 25 (Scanlon) 
Shows no changes in characteristics except that @ of 
gas withdrawn from storage to gas placed in storage 
was a in 1954 than in 1952 (cf. with Op. 273, 
p. 4-5, 24), shows also relative importance of retail: 
business (75% plus of gas placed in storage moe gas 
withdrawn from storage is for that busines 


Ex. 26 (Scanlon) 
Shows no changes in characteristics, shows also rel- 
ative importance of retail business (81.5% of gas 
plant shown is for that business, cf. Ex. 49). 


Ex. 27 (Scanlon) | 
Shows no changes in characteristics, shows also rel- 
ative importance of cetail business ($65,501, 058 in 
direct distribution plant, 75% plus of remaining 
$143,579,802 is strictly for retail business). 


Ex. 28 (Scanlon) : 
Shows no changes in characteristics, shows attempt 
by Ohio Fuel to "pad the kitty" (cf. with Item II, 
unlawfully rejected), shows relative importance of 
retail business (75% plus of costs shown is for that 
business). 





: Ex. 29 (Scanlon) 
Shows attempt to include direct retail costs as part 


of pipeline and production costs until mistake brought , 
to light by observant customer, shows no changes in 
characteristics, shows also relative importance of - 
hag gama (when correctly portrayed through 

Ex. ° 


Ex. 30 (Scanlon) 
Shows no change in characteristics (cf. 1952 and 1954), 
shows only facts relating to space-heating and thus . 
ignores both base load Mcf in billing demand and all 
commodity sales (except space-heating) throughout the 
year, is based upon lst of month to lst of month 
billing month when in fact such month is from 20th a 
to 20th, fails to prove the contention that average 
day of peak month billing demand basis will result in 
greater fluctuations in revenues or will result in 
~pevenue deficiencies (cf. with Ex. 51). 


, Ex. 31 (Briscoe) * 
Shows no changes in characteristics (cf. with Op. 273, 
-p. 16 and with Ex. 39), shows relative importance of * 


retail business (75% plus of costs and rate base and 
return shown relate solely to that business). 


, Ex. 32 (Scanlon) 

Shows no change in characteristics (cf. with Op. 273, 
-p. 16 and with Ex. 12), shows relative importance of 
petail business, shows unlawful attempt to classify 
costs contra to long-established Commission methods 
(ef. with Op. 273, p. 17-22), shows warmness of test 
year 1954 and, therefore, lack of risk of not receiv- 
ing sufficient revenues in future under average day 
of peak month billing demand basis (Sch. 6, cols. 1l, . 
12, and 13). P 


Ex. 33 (Scanion) 
Shows no change in characteristics, shows average day 
of peak month billing demand basis to be just and 
reasonable (cf. col. 8 with Order issued December 22, = 
1954, Sch. 4, col. 7), shows that Ohio Fuel IS NOT 7 
SEEKING ANY RATE INCREASE IN THIS PROCEEDING, shows 
rates sought by Ohio Fuel would result in revenues 
EXCEEDING cost of service shown in Ex. 32. 


Ex. 34 (Loomis) 4 
Shows no changes in characteristics, includes pro- 
perty, plant and equipment 60% of which is devoted 


to retail business, shows nothing as to Ohio Fuel. < 
Ex. 35 (Loomis) " 
Shows no changes in characteristics, shows relative “= 


importance of retail business. # 





Ex. 36 (Loomis) | 
Shows unlawful attempt to APPEAL from Opinion 273, omits 
to show material facts, is wholly erroneous (cf. with 


Item NN). 


Ex. 37 (Crissman) ! 
Shows debt-to-total capital much higher in refund 
period than in other periods, shows no other change 
in nature of return data (cf. with Op. 258, p. 24- 
32, Op. 273, p. 9). : 


Ex. 38 (Scanlon) ! 
Shows no change in rate form proposed (cf. with Op. 
273), shows vot lieting nature of Ohio Fuel's pro- 
posals (cf. with Ex. 16 and even additional changes 
from that Ex., in testimony), shows unreasonable and 
discriminatory practices for which approval is sought 
(cf. with Op. 272, Op. 273). | 


Ex. 39 (Briscoe, Little, Betsch, Plasterer) 
Shows no change in characteristics, shows relative 
importance of retail business. 


Ex. 40 (Betsch) ! 
Shows no changes in characteristics (cf. with Op. 273, 
p. 22, 2nd-to-last line), shows no legal basis at all 
for charging wholesale customers for P. U. C. 0. Main- 
tenance Tax. 


Ex. 41 (Betsch) | 
Shows that thousands of dollars more in property taxes 
are paid in Ohio Fuel's urban retail distribution cen- 
ters than in rural areas where its pipeline and pro- 
duction facilities are located, thus indicates higher 
rates in those areas; shows that property taxes are 
paid long after Ohio Fuel receives the money for their 
payment from its customers, shows no changes in char- 
acteristics, shows relative importance of retail 
business. : 


Ex. 42 (Crissman) | 
Shows sound earnings and dividend picture (Statement 
4) without CD rate form, shows greatly improved market 
price-to-book value in recent period without CD rate 
form (Statement 10), shows higher debt-to-total cap- 
ital ratio (Statement 11) for refund period than other 
periods, shows that yield on Columbia's stock /State- 
ment 4, col. (g)/, is considerably better than average 
(Statement 13, Dine entitled "1955"), and the "average" 
consists mostly of retail distribution companies (Ex. 
37, Statement 13), shows high amount of debt during 
refund period because af unconverted debentures out- 
standing during said period. | 





Ex. 43 (Ohio Fuel, Staff Requested) 
— number of and classification of company-owned 
wells, 1954, also well-days utilized and production 
by months. 


Ex. 44 (Qhio Fuel, Staff Requested) 
Shows no change in facts re classification of Texas 
Eastern purchased gas costs from those stated in 
ape 27255 Be Zia 


Ex. 45 (Cincinnati) 
Shows number of Cincinnati's heating customers, 
1927-1937. 


Ex. 46 (Stanze) 
Shows Dayton's estimates when billed under average 
day of peak month method to be as accurate as Ohio 
cacti though it has been billed under CD method. 


Ex. 47 (Stanze) 
Shows misleading nature of Ex. 24 by indicating 
tremendous costs incurred by Ohio Fuel for its 
strictly non-CD, low load factor, retail sales. 


Ex. 48 (Stanze) 
Shows up out-right mistake in Ex. 29 by taking 
out of consideration retail distribution costs 
included in Ex. 29 by Ohio Fuel, shows that ap- 
proval of CD rate form would give it flat guar- 
antee of all of its fixed costs, not 3 as testi- 
fied by Witness Scanion, shows relative importance 
of retail business. 


Ex. 49 (Stanze) 
Shows that 81. 5@ of Ohio Fuel'‘s plant is built 
strictly for its retail business, shows that in 
1954 the increase in retail plant was 5 times 
greater than the increase in wholesale plant, 
shows complete lack of necessity of CD rate form 
saat 4 of 600,000 plus customers. 


Ex. 50 (Stanze) 
Shows that fluctuations of single peak day are 
considerably greater than of average day of peak 
month, thus that stability under average day bill- 
ing method is greater than under single day method. 


Ex. 51 (Stanze) 
Shows up errors in Ex. 30, shows that Ohio Fuel 
would consistently have sufficient revenues under 
average day billing method, shows that fluctuations 
under such method would be insignificant. 





Ex. 52 (Stanze) ! 
Shows revision of cost of service Ex. 31, shows no 
changes in characteristics. 


Ex. 53 (Stanze) 
Shows no change in characteristics (cf. 1952 with 
1954), shows that Ohio Fuel's @ of retail sales to 
total sales is increasing at a rapid rate, will be 
well above 75% by 1956. | 


Ex. 54 (Stanze) ! 
Shows that commodity % applicable to wholesale sales 
in allocating costs will drop cama namaa | in coming 
years. 


Ex. 55 (Stanze) : 
Shows revision of cost of service Ex. 32, shows rel- 
ative importance of retail business, shows Dayton's 
ae een to bene demand charge upward to $2.00 
and only if, average day billing method is 
Te | 


Ex. 56 (Dayton) | 
Shows that, because of gas shortage, The Public 
Utilities Commission of Ohio restricted use of gas 
for an extended period of time, and that that Com- 
mission is still retaining jurisdiction over the 


supply matter, thus indicating its position that 
the matter was not wholly solved as of June 27, 
1955; shows that that Commission will continue to 
order gas companies to make firm deliveries to 
industrial customers; shows that gas companies must 
sell gas for space- heating to "all- -comers". 


57 (Dayton) 
Shows that Ohio Fuel voluntarily agreed to sell 
large volumes of gas to six big corporations under 
straight commodity rates with no CD terms, no long- 
term commitments, and no interruptions except in 
cases of emergency, thus shows unduly discriminatory 
nature of its proposal in this case. 


Ex. 58 (Dayton) 
Shows the intensely difficult problems involved in 
estimating requirements months in advance, shows that 
on September 15, 1952, Mr. Stanze made public explana- 
tion of why an estimate of May 25, 1952 for the fol- 
lowing February had to be revised downward from 
263,600 Mcf to 248,800 Mcf because a steel strike 
occurred in the Summer of 1952 and because new homes 
were not completed as fast as anticipated;- shows the 
good faith of Dayton and the promptness of its 
advising Ohio Fuel of a change in estimates; shows 
the lack of need for a CD rate form when se ati 
with honest, reliable customers. 
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Ex. 59 (Dayton) 
Shows no changes in characteristics (cf. with Op. 273, 
p. 26, 3rd par.), shows that during the period April- 
October, when Ohio Fuel needs a large portion of its 
transmission capacity to place gas in storage, the 
wholesale customers release such capacity to it (cf. 
with Op. 272, p. 49), shows relative importance of 
retail business. 


Ex. 60 (Dayton) 
Shows same as Ex. 59, plus the fact that @ of non- 
CD retail sales to total sales is increasing. 


Ex. 61 (Dayton) 
Shows stability of Ohio Fuel's pipeline purchases 
and large amount purchased from United Fuel and 
Manufacturers under average day billing method 
and straight commodity rates, respectively; shows 
no change in characteristics. 


Ex. 62 (Dayton) 
Shows vividly the place of storage in Ohio Fuel's 
picture, shows that from April to September, when 
customers release transmission capacity, Ohio Fuel 
delivers large volumes of gas to storage, shows no 
change in characteristics. 


Ex. 63 (Dayton) 
Shows latest "effective" CD's between Ohio Fuel 
and its wholesale customers, shows that 90% of 
such CD's would give Ohio Fuel guarantee of 107% 
of its demand costs under its proposal in this 
case. 


Ex. 64 (Staff) 
Shows just and reasonable results of classifying 
costs in accord with long-established Commission 
procedures, shows Staff's adherence to, and belief 
in propriety of, Commission's rate form determin- 
ation in Opinion 273, shows relative importance of 
retail business, shows no changes in characteristics 
(ef, WLEH Op« 273, Ds» C2)» 


Ex. 65 (Lancaster, Requested by Ohio Fuel) 
Data re Lancaster's wells. 


Ex. 66 (Dayton) 
This Exhibit, "1954 Operating Statistics of Certain 
Gas Companies," was withdrawn, but see Items AAA and 
BBB, and p. 74-75 of this Brief. 


Ex. 67 (Dayton) 
Letter from wholesale customer of Ohio Fuel to 
Dayton, excluded on objection of Ohio Fuel. 





Ex. 68 (Staff) | 
Shows no changes in characteristics, shows relative 
importance of retail business, shows proper use of 
classification methods long-established by Commis- 
sion (cf. with Op. 273, p. 17-22), shows proper 
rates for use in computing 1954 refunds . : 


Ex. 69 (Scanlon) 
Shows the deliveries by Ohio Fuel and Central 
Kentucky to Cincinnati from 1950 to 1954. | 


- 70 (Scanlon) 
This is Ohio uate ‘'refund" exhibit, which is 
analyzed at length in PART VI herein. 

Ex. 71 (Scanlon) 
Shows 1955 increases in Ohio Fuel's labor costs 
designed to offset unrelated mistake it made in 
EX. 31 and Ex. 32 on United Fuel dead, Bes 
costs. 


Ex. 72 (Staff) 
Shows reduction in Federal Income Tax due to 
Columbia's filing a consolidated return, and 
allocation of such tax under Revised SEC Rule 
U 45 (b)-6, based on return for 1954, shows. 
advantage to Ohio Fuel not available to its 


customers. 


Item A . : 
Administrative Order No. 46 of The Public Utilities 
Commission of Ohio. Shows illegality of Ohio Fuel's 
orally-announced "new" curtailment policy, shows 
rank discrimination to which CD customers would be 
subjected if CD tariff foisted upon them “a with 
Op. 273, p. 24, lst full par.). 


Items B-K 

Columbia's 1954 and 1955 Bluebooks and supporting 
data, show no changes in characteristics, show 
relative importance of retail business, show es- 
timating methods same now as always, show storage 
is answer to peak day problem, show @ retail to 
total sales is increasing, show enormous volumes 
sold to industrial customers under non-CD rates, 
show rank discrimination to which CD customers 
would be subjected if CD tariff foisted upoH them. 


Item L (Dayton) ; 
Ohio Fuel's contract with Sohio, shows invasion of 
West Ohio (proposed CD customer} market by Ohio 
Fuel, shows sale in heart of West Ohio's market 
at 37¢ per Mcf, shows no long-term commitment 
required of Sohio, shows sale to Sohio is firm 
except for protection of other customers, shows 
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undue discrimination to which all wholesale customers 
are subjected when rate to them (under any form of 
tariff) ) is so high they can't possibly compete with 
Ohio Fuel on equal terms for retail business. 


Item M (Dayton) 
Ohio Fuel's transportaion contract with West Ohio, 
shows Sohio's plant "...will be located in an area 
presently served with natural gas at retail by West 
Ohio," shows "...Standard has advised West Ohio and 
Ohio Fuel that the operation of the petro-chemical 
plant can be justified economically by Standard only 
if Standard is able to purchase natural gas at a rate 
LOWER THAN WEST OHIO'S PRESENT WHOLESALE RATE..., 
shows "...Standard is willing to purchase natural 


gas from Ohio Fuel at the rates proposed by it," 
shows rank discrimination presently practiced 


against wholesale customer because PRESENT rate to 
it (under CD tariff) is so high it can't compete. 
with Ohio Fuel for industrial business in wholesale 
customer's own retail service area, shows utter 
impossibility of wholesale customers attracting 
industrial loads to their service areas under rates 
and rate form proposed by Ohio Fuel in this case, 
shows one more example of Columbia's attempt to 
"have its cake (the industrial business) and eat 
it (the wholesale customer and a CD), too. 


, Items N - Q 
Testimony of Witnesses Loomis and Orton in Docket 
Nos. 2450, et al. 


Item R (Staff) 
"Memorandum of New York Commission in Support of 
Motion to Dismiss" in Docket No. G-2315, shows 
clearly the insurmountable problems faced by 
customers when an unreasonably high demand charge 
is sought to be foisted upon them, by inference 
indicates that a guaranteed high demand charge 
would be a catastrophe to them. 


Item S (Dayton) 
Hope Natural's service agreement with Manufacturers, 
shows term to be only 10 years, shows no CD pro- 
visions, shows straight commodity rate of 39.04¢ 
er Mcf, shows no minimum bill of any kind, shows 
complete lack of necessity of CD for Company wholly 
comparable to Ohio Fuel. (See Chief Examiner Marsh's 


Decision issued Oct. 1, 1954, In the Matter of Hope 
Natural Gas Company, Docket No. G-2303, p. 9. 

Item T (Dayton) 
Is apparently same as Item NN. 
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Item U (Dayton) : 
Ex. 32 in Dockets G-1786 and G-1965, shows reason why 
230,000 Mcf figure was supplied for billing under CD 
tariff instead of 248,800 Mcf figure, shows consistent 
approach of Dayton re CD rate form, shows Dayton's 
intention of continuing to be an “entire requirements” 
customer of Ohio Fuel. : 


Item V Dey eon | 
Columbia's Prospectus for $60,000,000, 3 3/8% Debentures, 
Series C Due 1977, Ohio Fuel's Ex. 36 in Dockets G-1786 
and G-1965, shows no change in characteristics of busi- 
ness between 1952 and 1954, shows one of principal com- 
munities served at retail to be Springfield, Ohio (p. 4), 
only 25 miles from Dayton, shows one of principal com- 
munities served at wholesale to be Lima, Ohio (p. 5) 
which Ohio Fuel has now invaded with retail sale to 
Sohio, shows high load factor at which gas is pur- 
chased by Ohio Fuel (p. 6), shows that contract with 
Gulf Interstate was. signed (p. 7) prior to April 16, 
1952 (p. 1), shows that storage "permits the System 
to have available close to its market areas large 
quantities of gas to meet winter demand, and, second, 

t permits the stem to obtain favorable prices from 
pipe line companies for southwest gas by taking approx- 
imately equal daily quantities of gas throughout the 

ear, storing for winter use suc as as it not needed 
for markets during the summer months" (p. 8), shows 
that Columbia's LPG plants are used "only during 

e ds of extreme demand" (p. 9), NOT for peak-shaving 
purposes, shows tremendous increase in southwest gas 
purchases (p. 11), shows that "At several places 
throughout the operating area, non-affiliates dis- 
tribute gas for residential, commercial and industrial 
purposes in competition with Columbia Gas System," 


shows that the “... rea demands are in large 
part attributable to the increased use of natural gas 
for ace heating. ughout most of the area served 
b e stem the cost of heat with natural gas is 


considerably less than the cost of heating with oil 
or coal, in short, shows that in Dockets G-17 and 
G-1965 every fact and argument NOW advanced was THERE 
advanced by Ohio Fuel. 


Item W (Dayton) ! 
Ex. 44 in Dockets G-1786 and G-1965 (also Ex. 21 in 
Docket G-2058, In the Matter of Gulf Hlepiceced 
shows methods of preparing estimates (Bluebooks) are 
same today as in 1952, shows importance of space- 
heating load in 1952 (p. 6-9), shows importance of 
southwest gas (p. eet in short, shows that in 
Dockets G-1786 and G-1965 Commission was given ex- 
actly same facts and arguments as are advanced in 
this case. : 


Item X (Dayton) 
Ex. 45 in Dockets ao 4e? and G-1965 (also Ex. E in 
P. U. C. 0. Docket 13618), shows no changes in Ohio 
Fuel's operating characteristics between 1952 and 
today, shows relative importance of retail business, 
importance of storage, magnitude of southwest pur- 
chases, viz., everything argued in this case. 


Item Y (Dayton) 
Columbia's Form S-1l Registration Statement for 
1,870,000 shs. Common Stock, No Par Value, Ex. 60 
in Dockets G-1786 and G-1965, shows everything 
shown in Item V, thus is cumulative proof that 
Commission had before it in Dockets G-1786 and 
G-1965 every argument advanced in this case. 


Item Z (Dayton 
Staff's Ex. 77 in Dockets G-1786 and G-1965, shows 
"entire requirements" nature of Ohio Fuel's con- 
tracts with its wholesale customers (except 
Cincinnati), thus no need for CD rate form. 


Item AA (Dayton) 
Staff's Ex. 79 in Dockets G-1786 and G-1965, shows 
Staff's opposition to CD tariff, shows Staff's 
reasonable approach to the rate form issue. 


Item BB LDay eon) 
Dayton's Ex. in Dockets G-1786 and G-1965, shows 
unreasonably high demand revenues collectible 
under single peak day method, shows undue dis- 
crimination against customers under CD rate. 


Item CC (Dayton) 
Ex. in Dockets G-1786 and G-1965, shows unreasonably 
high demand charges and penalties for excess takes 
payabie under CD rate. 


Item DD (Dayton) 
Ex. in Dockets G-1786 and G-1965, shows reasonable 
approach of Dayton to rate form matter, shows willing- 
ness of Dayton to pay substantial minimum bills to 
Ohio Fuel under average day of peak month billing 
method, shows Dayton's basic approach to rate form 
to be in conformance with Commission's. 


Item EE (Dayton) 
Ohio Fuel's Ex. 104 in Dockets G-1786 and G-1965, 
shows that storage is employed to satisfy both the 
six-month winter demands and the few days of large 
(peak) demand (p. 1), shows that in building storage, 
the requirements two or three years in the future 
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must be carefully gauged (p. 1), shows that in 1952 
Ohio Fuel advised Commission that "Ohio Fuel market 
requirements have not only increased at a...rapid 
rate..., but are expected to increase for several 
years in the future’ (p. 2), shows that "storage 
output is recognized as seasonal, usually for the 
months November to April inclusive," shows that 
Ohio Fuel advised Commission thoroughly concerning 
urpose of storage in Dockets G-1786 and G-1965 
ition resulted in Op. 273). : 


Item FF Ley eat : 
Ex. 112 in Dockets G-1786 and G-1965, shows that 
on November 28, 1945, and again on February 4, 
1946, Ohio Fuel voluntarily executed a contract 
with Dayton agreeing to supply its full require- 
ments of natural gas for 20 years beginning 
January 1, 1946 and from year to year thereafter 
unless terminated by twelve months' notice by 
either party (p. 3, 14), shows that Ohio Fuel 
voluntarily agreed that if Dayton could get a 
more favorable price from another vendor, Ohio 
Fuel would either meet that price or agree; to 
terminate the contract after a 3 year period 
had passed (p. 17,--a valuable right which 
Dayton is prepared to give up if average day 
billing method continued), shows that both! Ohio 
Fuel and Dayton were, in 1945, fully aware that 
"the public health, safety and welfare can be 
and are adversely affected...by a failure to 
meet and serve the full requirements for ... 
heating...purposes at the time and place needed,” 
(p. 2), shows that Dayton was (and is) obligated 
to ",..cooperate fully with Ohio to the end that 
all available information pertaining to the quan- 
titative and demand requirement of Dayton's firm 
customers be given to Ohio," shows that Ohio Fuel 
is now and has been, for more than four years, 
attempting to nullify a solemn and duly executed 
contract which remains in effect and which Ohio 
Fuel solemnly agreed would remain in effect until 
1966, shows that to Ohio Fuel, long-term contracts 
are apparently for its protection only, and may be 
changed and/or cancelled by it at its sole dis- 
cretion, with or without agreement by the other 
contracting party. | 


Item GG (Dayton) | 
Ex. 2 in Dockets G-2450, et al, shows clear dis- 
tinction between Seaboard and Central Kentucky on 
the one hand, and Ohio Fuel on the other hand, shows 
that the former are in fact pipeline companies with 
a few long transmission lines and little or no dis- 
tribution facilities, storage, or propane plants. 


! 
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Item HH (Dayton) 
Ex. 5 in Dockets G-2450, et al, shows that the CD 
rate form has failed completely to bring about "the 
fullest and most economical use" of Seaboard's facil- 
ities, shows that Baltimore's load factor actually 
decreased by more than 25% during time approved CD 
rate form was in effect, shows that while CD approved 
rate form was in effect Baltimore's peak day require- 
ments increased 120.35%, Commonwealth's increased 
890.79%, and Washington's increased 58.78%, shows 
that Washington's load factor also has decreased 
during time approved CD rate form has been in effect, 
in short, proves that arguments of Ohio Fuel for CD 
rate form do not stand up when set against known 
facts. 


Item II (Dayton) 
Unlawfully rejected in this proceeding, is Ex. 23 
in Dockets G-2450, et al, shows that many of so- 
called "fixed costs" in this proceeding tex. 29) 
were not deemed to be "fixed" at all by Columbia 
in previous proceeding, shows that Ohio Fuel is 
attempting here to "pad the kitty". 


Item JJ (Dayton) 
Ex. 30 in Dockets G-2450, et al, shows clearcut 
distinction between Ohio Fuel on the one hand and 
Seaboard and Central Kentucky on the other hand, 
shows that almost all of their sales are made at 
wholesale for resale. 


Item KK (Dayton) 
Ex. 37 in Dockets G-2450, et al, Columbia's 
"System Dispatching Procedure for Daily Apport- 
ifonment of Gas, Revised December 1, 1952, ° shows 
that Columbia intends to curtail wholesale cus- 
tomers’ industrial, commercial, and ALL other 
except domestic loads at the same time that 
Columbia's commercial loads are being curtailed 
p.- 6), shows that wholesale customers will be 
curtailed BEFORE LPG and produced manufactured 
gas are utilized (p. 7, 8), shows that Columbia 
follows four steps BEFORE cutting back on pur- 
chases from southwest suppliers (p. 4), shows 
that written curtailment policy is different 
from orally-stated curtailment policy and is 
different from printed tariff curtailment policy. 


Item LL (Dayton) 
Ex. 38 in Dockets G-2450 et al, the only exhibit 
offered by Witness Loomis in that case which was 
not offered by him in this case, shows that 
Columbia's estimates of its retail requirements 
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are not as accurate as the estimates supplied by its 
wholesale customers as to their requirements, shows 
that in 19535 variation between Columbia's estimate 
and actual was 26.5% and in 1954 it was 17.6%, whereas 
the variations between estimates and actuals for 
Dayton and Cincinnati were considerably less, thus 
shows that the variations between peak day estimates 
and peak day actual sales are substantially greater 
in Columbia's retail markets than in its wholesale 
markets. : 
| 

Item MM (Dayton) : 
Ex. 41 in Dockets G- = 2450. et al, shows Dayton's 
estimating procedure to be the game as Ohio Fuel's 
and to be thorough and definitive, shows complete 
lack of necessity for CD rate form to obtain the 
best possible estimates of future vi sient ai 


Item NN (Dayton) 
Ex. 42 in Dockets G-2450, et al, shows that Witness 
Loomis' claim of no guarantees from wholesale cus- 
tomers without CD is without any foundation what- 
ever, shows that Ohio Fuel, without CD, has many 
guarantees from its wholesale customers, shows 
conclusively the lack of necessity for a CD rate 
form. 


Item 00 (Dayton) 
Statement G, Sheet 3 of Item E in Dockets G- -2450, 
et al, shows that non-CD customer buys 350% more 
on its peak day than on its average July day (line 
10, footnote d), whereas CD Washington buys 500% 
more on its peak day, thus shows that non-CD cus- 
tomers make better, fuller, and more economical 
use of facilities than CD customers. : 


Item PP (Dayton) 
Application of Ohio Fuel, et al for rehearing of 
Commission Order issued February 11, 1955, in 
Dockets G-2310, et el; shows that cD partial re- 
quirements tariff "effects a partial revocation of 
.. certificate rights...and would result in a loss 
of prospective revenue. ..and impose an added burden 
on other customers" (p. 2); shows that where certif- 
icate of public convenience and necessity exists, 
holder has exclusive right to serve market and 
Columbia says this is for its investors! protection 
(p. 6), and that this protection "...was afforded 
because Congress foresaw that a natural-gas company 
which had undertaken the burden and risk of incurring 
fixe ts and -~term mmitments:in a 
iat nflex e e e, undergrou storage 
tem, a2 uld b ther ned bein 
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undercut in price, or else the market served by several 
natural gas companies, when one is sufficient, would be 
aying more for its gas supply than it otherwise would 
pay” om 6, 7); shows that home need not enter into 
any immediate expansion of facilities or secure any 
additional certificates to serve Central Hudson and 
Rockland for a considerable period in the future" 
(p. 13); shows that under CD rate form ‘as _ a minimun, 
Home would lose revenues from billing demand charges 
based on daily sales which Tennessee would make to 
Central Hudson and Rockland aggregating from 9,500 
Mcf to 13,500" (p. 14); shows that CD rate form 
"would force Home to increase its rates to its cus- 
tomers" (p. 14); shows that under CD rate form, 
Columbia "...would be subjected to all the swings 


eee ta Pi from the vagaries of the weather... 


(p. 16); shows that under “total natural gas require- 
ments" contracts duly executed, Columbia believes 
that "...it violates every fundamental of fair play 
for Central Hudson to be allowed to rely on all 
elements of its contract favorable to it and escape 
its burdens” (p. 16,.17) (to which Dayton agrees 
wholeheartedly, BUT Central Hudson is a CD customer, 
NOT a full requirements customer); in short, shows 
conclusively that BECAUSE of the SUBSTITUTION of the 
CD RATE FORM FOR THE FULL REQUIREMENTS, ACTUAL BILLING 
RATE FORM, Columbia will have LESS, NOT GREATER, pro- 
tection against risks, thus shows the complete lack 
of necessity and the unreasonableness of the CD rate 
form. ee Commissio rder Denyin ehearing in 

ets G-2331 and G-241 issued April 1 2 


Item QQ (Dayton) 
Columbia's exceptions to intermediate decision in 
Docket No. G-2573, shows full and accurate picture 
of effect of CD rate form (p. 5, 6, quote from inter- 
mediate decision); shows that Columbia makes COM- 
PLETELY DIFFERENT contention as to meaning of CD 
rate form in Docket G-2575 than Ohio Fuel makes in 
this Docket G-2281 (p. 6), shows lack of necessity 
for and unreasonableness of CD rate form. 


Item RR (Dayton) 
Columbia's "Memorandum of Supporting Reasons for Ex- 
ceptions” in Docket G-2573, shows that facilities 
design policy will be catastrophic because, as 
C A SA ".. the existence of a considerable 


industrial load has commonly and repeatedly been 


considered a valuable safety factor for general 


ervice requirement n that it vides a cushion 


which is subject to curtailment when necessary to 
protect such general service. Pp. 7); shows that 
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Columbia would “have its cake and eat it, too," that 
is, it would force a CD rate form upon its customers 
and still not let them buy gas above the contract 
demand from any other source (p. 16), EVEN IF the 
customers complied to the letter with the terms of 
the CD tariff; shows that without the CD tariff, 
"...the certification of a natural-gas company to 
serve a given market its full requirements makes 


for stability and provides the company and its 


investors with good assurance that its project is 
easible and that the company will not be confronted 


with UNEXPECTED, unnecessary or ruinous competition 
to serve the same market”™ (p. 17); shows that ™... 

on the basis of five-year estimates," Columbia 
proceeds with "...the 'long-range' construction and 
and storage program estimated to be required" (p. 24), 
and Columbia "...is constantly having to make com- 
mitments for...long-range construction...based on 
customers' estimates of future requirements" (p. 25); 
shows that "...where Manufacturers (or another Columbia 
Company) is serving the fuli natural gas requirements 
of a given market and can reasonably assume that it 
will serve the growth in such requirements, it can 
attempt to deal with the effect of vagaries of the 
weather and variations in market growth may have on 
estimates of requirements previously submitted to 

it" (p. 27); shows that Columbia realizes "that 

when a natural-gas company receives a certificate 

to serve a given market it receives a substantial 
right" (p. 35); shows, in short, a complete lack 

of need for the CD rate form and the unreasonable- 
ness of that rate form, and it shows the inconsistent 
policy of Columbia from case to case and from day to 
day, together with its consistent policy of asking 
"for the moon" in every request it makes to this 
Commission. It should be noted that while the Com- 
mission did not permit U. G. I. to buy gas from 
another source, it did not and has not ever ap- 
a: me CD rate form for application to U. G. I. 
Op. 266. | 


Item SS (Dayton) | 
Excerpts of the Witness Scanlon's testimony in 
Dockets G-1786 and G-1965, shows that every single 
argument advanced here was advanced there, shows 
that facts in record there were no different from 
facts in record here, shows conclusively that this 
case is nothing more than an attempted APPEAL from 


Opinion 273. | 


Item TT (Dayton) ! 
Ohio Fuel's Service Agreement with Anchor Hocking, 
shows an effectual invasion of Lancaster's service 
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area, shows that CD rate form is neither necessary nor 
desirable, shows that CD rate form to Lancaster and 

other wholesale customers would be grossly discrimin- 
atory against them and would give Ohio Fuel a tremen- 
dous advantage in its continuing competition with 
those wholesale customers. 


| Item UU (Dayton) 
Columbia's Application for Rehearing of Op. 272, shows 
that before Commission issued Op. 272-A and after Com- 
mission issued both Ops. 272 and 273, Commission was 
fully and lengthily advised of every single argument 
Columbia could think of in support of CD rate form 
(p. 4-5, 20-31); shows that every argument in this 
case was presented to Commission BEFORE it issued 
Op. 272-A: (1) CD not discriminatory or preferential, 
(2) management's word should be the final word, (3 
absence of CD results in not "a semblance of finan- 
ial protection” (COMPARE THIS ONE WITH ITEMS PP AND 
RRIL), (4) CD rate form is quite appropriate to re- 
cover demand costs incurred, (5) Pipeline companies' 
CD tariffs make CD reasonable, (6) Storage no reason 


for not approving CD, (7) CD places economic deter- 
rent on unreasonable takes on one day, (8) CD en- 
courages peak shaving, (9) CD encourages better load 
factors, etc., etc., etc., in short, shows conclus- 
ively that in this case an unliawful attempt to appeal 
from Op. 273 (and, in effect, from Ops. 272 and 272-A) 


is being made by Ohio Fuel and its parent. 


Item VV (Dayton) 
Application of Ohio Fuel for certificate to build 
facilities, shows conclusively that Ohio Fuel builds 
facilities big enough to meet peak day requirements 
on the peak day more than two years AFTER the date 
of construction, shows complete lack of reliance 
upon, and need for, proposed CD rate form to get 
good estimates. 


Item WW (Staff) 
Ohio Fuel's FPC Form 2 Report for 1954, shows no 
changes in characteristics from 1952, shows rel- 
ative importance of retail business, shows inm- 
portant place of storage in Ohio Fuel's oper- 
ations, shows no propane used to shave peaks, 
shows lack of necessity for, and unreasonableness 
or, CD tarif:. 


Item XX (Staff) 
Commission Order issued March 26, 1954 allowing 
G-2281 rates to go into effect as of March 1, 1954 
subject to refund. 





Item YY (Staff) : 
Ohio Fuel's FPC Form 11 Reports for March, 1954 
through August, 1955, shows same things as Item 
WW plus the fact that %@ of retail to total sales 
is increasing sharply. | 


Item ZZ (Staff) : 
Texas Eastern's Service Agreements with Manufacturers 
and Ohio Fuel, shows that Ohio Fuel's "total cost... 
varies directly with the volumes taken" (Op. 273, 
p. 21), shows that "...the total cost of such gas 
is appropriately classified as a commodity cost" 
(Op. 2735 ps 51). : 


Item AAA ea | 


FPC Form 2 Reports (parts) of Panhandle, Texas 


Eastern, Texas Gas, Tennessee, Hope Natural, and 
Cities Service, shows distinctions between pipeline 
companies and Ohio Fuel, similarity between Hope and 
Ohio Fuel, relative inflexibility of Cities Service. 


Item BBB (Dayton) 
Cities Service FPC Tariff, shows lack of necessity 
for CD tariff even for a company with none of Ohio 
Fuel's flexibility. | 


Item CCC (Dayton) | 
Excerpts from Ohio Fuel Witness Shinholser's testi- 
mony in Dockets G-1786 and G-1965, shows that (1) 
the same CD tariff has a different meaning entirely 
between Ohio Fuel and United Fuel on the one hand 
and between Ohio Fuel and its customers on the other 
hand (p. 1964, 1965), (2) the clear-cut distinctions 
between Seaboard and Ohio Fuel were fully disclosed 
in Dockets G-1786 and G-1965 (p. 1982, 1983), (3) 
the ghd to procedures have shown no change 
(p. 1983, 1984), (4) space-heating demands required 
the modification of storage and transmission system 
(p. 98, 99, 100), (5) the transmission system is so 
integrated that it would be practically an impossi- 
bility to make any segregation of transmission 
facilities that may be devoted entirely or specifi- 
cally to any class of service (wholesale and retail) 
(p. 109), (6) Ohio Fuel has greater storage deliver- 
ability than any other Columbia company (p. 1973), 
(7) Ohio Fuel couldn't deliver gas at 100% laad 
factor to its customers; shows that the facts which 
resulted in Op. 275 were the same facts as in this 
case; shows clearly that Ohio Fuel is seeking unlaw- 
fully to appeal from an adverse decision on which 
it neither applied for rehearing nor appealed from 
in lawful manner. | 





Item DDD (Ohio Fuel) 
Cincinnati Rate Schedule. 


Item EEE (Ohio Fuel) 
Excerpts of testimony of Witness Schreiner in Dockets 
G-2450, et al. 


| Item FFF (Dayton) 

Ohio Fuel's Rate Schedules of 1946 and 1949, containing 
the last approved tariff conditions applied to whole- 
sale sales. 


Item GGG 
Cincinnati's Service Agreement with Ohio Fuel. 


Item HHH 
Cincinnati's Service Agreement with Central Kentucky. 


Item III (Staff) 
Ohio Fuel's Application for Rehearing of Op. 273 on 
issues other than rate form. 


Public Document I (Dayton) 
Shows that the test year (1954) was a warm year, i.e., 
substantially warmer than normal, thus shows that Ohio 
Fuel will have high degree of stability of revenues in 
the future without any need for CD rate form, because 
warmness of test year is to its distinct advantage. 
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THE TARIFF APPROVED BY THE COMMISSION 


FPC GAS TARIFF 
SECOND REVISED VOLUME NO. 1 


(Supersedes FPC Gas Tariff ) 
(First Revised Volume No. 1) 


OF 
THE OHIO FUEL GAS COMPANY 


COLUMBUS, OHIO 


FILED WITH 


FEDERAL POWER COMMISSION 


Communications covering rates should be addressed to: 


Mr. J. A. Scanlon, Vice President 
The Ohio Fuel Gas Company 

99 North Front Street 

Columbus 15, Ohio 
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Sheet Numbers 2 and 3 have not been issued but have 
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FR ELIMINARY STATEMENT 


The Ohio Fuel Gas Company is a natural gas company engaged in the 
business of producing, storing in underground storage pools, purchasing, 
transporting and selling gas at wholesale and retail within the State 
of Ohio. 
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RATE SCHEDULE .CDS-1 
CONTRACT DEMAND SERVICE, 


1. AVAILABILITY 


This Rate Schedule is available to any buyer (hereinafter 
called Buyer) for the purchase from The Ohio Fuel Gas Company 
(hereinafter called Seller) of natural gas for resale including 
gas used by Buyer in its utility operations; 


(a) When Buyer's pipe line or distribution system 
connects with Seller's transmission pipe lines; 
and 


(>) When Buyer has executed a Service Agreement 
with Seller wherein Buyer agrees to purchase 
from Seller natural gas up to the Contract 
Demand. 


This Rate Schedule is not available for the purchase from 
Seller of natural gasz 


(i) to be used by Buyer as boiler fuel in an 
amount exceeding two thousand (2,000) Mef per 
day, or 


(ii) for resale for consumption as boiler fuel in 
an amount exceeding two thousand (2,000) Mcf 
per day by any one ultimate consumer. 
2 APPLICABILITY AND CHARACTER OF SERVICE 
Natural gas delivered by Seller to Buyer under this Rate 
Schedule shall be firm and shall not be subject to curtailment 
or interruption except as provided in Sections 7, 11 and 12 of 
the General Terms and Conditions. 
3. RATE 


Mon Demand Ch 


One Dollar and Seventy-five Cents ($1.75) per Mcf of 
Billing Demand. 
Commodity Charge 


Thirty-two and five-tenths Cents (32.5¢) 
per Mcf for all gas delivered. 


hh. MINIMUM MONTHLY BILL 
The Demand Charge for the month. 
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RATE SCHEDULE CDS-1 
(Cont! d@) 


5. DETERMINATION OF BILLING DEMAND 


The Billing Demand for the month shall be the higher of: 


| 

(a) The greatest day's a ereaste delivery of gas 
to Buyer at all Points of Delivery during 
the twelve (12) months! period ending with the 
close of the current billing month, provided 
that at points where vclumes delivered to 
Buyer are determined monthly only, the great- 
est day's delivery shall be assumed to be 
five per cent (5%) of the delivery during 
the billing month at such points, or | 


Ninety per cent (90%) of the Contract Demand, 
unless initial service is being rendered to a 
Buyer for ultimate consumption in distribution 
areas not previously served with natural gas, 
in which case this alternative shall not be 
effective during a development period ‘con- 


sisting of the first eighteen (18) months of 
service, 


provided, however, that in no event shall the Billing Demand exceed 
the Contract Demand, and provided further that takes in excess of 
the contract demand in effect when such excess was taken shall not 
be considered as deliveries within the meaning of paragraph (a) 
hereof. : 


, In the event of an abnormal loss of gas due to a break in 
Buyer's facilities or the facilities of wholesale customers of 
Buyer, the natural gas so lost shall not be included in determining 
the Billing Demand, provided Buyer furnishes Seller satisfactory 
evidence of the nature and volume of such abnormal loss and that 
such loss was not due to Buyer's negligence. ; 


6. ADJUSTMENTS FOR UNDERDELIVERIES 


(a) In the event Selier on more than one day in any billing 
month, after the expiration of the development period, fails or is 
unable to deliver by more than three per cent (34) or 100 Mcf, 
whichever is greater, the volume of gas which Buyer in good faith 
requested (but not in excess of the then effective Contract Demand), 
Seller shall pay to Buyer for the difference between the volume 
of gas delivered on each such day and the volume of gas which Buyer 
in good faith requested on each such day $2.00 per Mcf for the first 
three per cent (3%) of the requested volume or 100 Mcf, whichever is 
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RATE SCHEDULE CDS-1 
(Cont'd) 


reater, and $5.00 per Mcef for the remaining difference; provided, 
frat if Buyer and Seller enter into arrangements whereby Buyer 
will use peak shaving or other sources to meet underdeliveries by 
Seller, such penalty shall not apply. 


(bd) The provisions of subparagraph (a) above shall not apply 
to any day on which such failure or inability by Seller to deliver 
results from the occurrence of a force majeure or the existence of 
a valid law, order, rule or regulation of a duly constituted 
authority having jurisdiction, as referred to in Sections 7 and lz, 
respectively, of the General Terms and Conditions; provided, how- 
ever, that the billing demand for the billing month in which such 
days occur shall be reduced by a quantity equal to the quotient 
arrived at by dividing the aggregate of the differences between 
the volumes of gas delivered on such days and the volumes of gas 


which Buyer in good faith requested on such days by the number of 
Gays in said billing month. 


(c) If Seller on only one day in any billing month, after the 


expiration of the development period, fails or is unable to deliver 
by more than three per cent (3%) or 100 Mcf, whichever is greater, 

cf the volume of gas which Buyer in good faith requested (but not in 
excess of the then effective Contract Demand), under circumstances 
not specifically provided for in subparagraphs (a) or (b) above, 

the billing demand for the billing month in which such day occurs 
shall be reduced by a quantity equal to the quotient arrived at by 
dividing the difference between the volume of gas delivered on such 
day and the volume of gas which Buyer in good faith requested on 
such day by the number of days in said billing month. 


7. ADJUSTMENTS FOR EXCESS TAKES 


(a) If Buyer on more than one day in any billing month, after 
the expiration of the development period, shall have taken a volume 
of gas in excess of the Contract Demand by three per cent (3%) or 
100 Mcf, whichever is greater, then Buyer shall be billed and shall 
pay for volumes taken in excess of the Contract Demand on all days 
in the month in which Buyer shall have taken a volume of gas in 
excess of the Contract Demand by three per cent (3%) or 100 Mcf, 
whichever is greater, at the rate of $2.00 per Mcf for such volumes 
equal to three per cent (3%) of the Contract Demand or 100 Mcf, 
whichever is greater, and at $5.00 per Mcf for all volumes in 
excess thereof, in addition to the Commodity Charge therefor. 
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RATE SCHEDULE CDS-1 
(Cont'd) 


(bo) If Buyer on only one day in any billing month shall have 
taken a voiume of gas in excess of the Contract Demand by three per 
cent (3%) or 100 Mcf, whichever is greater, under circumstances not 
specifically provided for in subparagraph (a) above, then Buyer 
shall be billed and shall pay for such volume taken in excess of the 
Contract Demand at a rate per Mcf equal to the demand charge divided 
= the number of days in the billing month, plus the commodity 
charge. | 





(c) The provisions of subparagraph (a) and (b) shall not 
apply to an Authorized Overrun pursuant to Rate Schedule AOS, except 
that in the event the Buyer on any day in which Seller has consented 
to an Authorized Overrun under Rate Schedule AOS takes a quantity of 
gas in excess of the sum of the Contract Demand and Authorized Over- 
run plus three per cent (3%) of such sum or 100 Mcf, whichever is 
greater, the volume in excess of the sum of the Contract Demand 
and the Authorized Overrun shail be considered as a take in excess 
of the Contract Demand under the provisions of subparagraphs (a) or 
(b) of this Section. | 


8. HEAT CONTENT ! 

Refer to Section 3 of the General Terms and Conditions. 
9. MEASUREMENT BASE | 

Refer to Section 2 of the General Terms and Conditions. 


10, GENERAL TERMS AND CONDITIONS 


! All the General Terms and Conditions are applicable to this 
Rate Schedule and are hereby made a part herecf. | 
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RATE SCHEDULE AOS 
AUTHORIZED OVERRUN SERVICE 


AVAILABILITY 


This Rate Schedule is available to any buyer (herein- 
after called Buyer) for the purchase from The Ohio Fuel 
Gas Company (hereinafter called Seller) of natural gas for 
resale, including gas used by Buyer in its utility oper- 
ations, when Buyer is purchasing gas from Seller under 
Seller's Rate Schedule CDS-1. 


This Rate Schedule is not available for the purchase 
from Seller of natural gas which, together with natural 
gas purchased under Seiler's Rate Schedule CDS-1, is: 


(a) to be used by Buyer as boiler fuel in an 
amount exceeding two thcusand (2,000) Mcf 
on any one day, or 


(b) for resale for consumption as boiler fuel 
in an amount exceeding two thousand (2,000) 
Mcf on any one day, by any one ultimate 
consumer, 


APPLICABILITY AND CHARACTER OF SERVICE 


Natural gas delivered by Seller to Buyer under this 
Rate Schedule shall be the specified volume of gas 
delivered on any day in excess of the then effective 
Contract Demand under Seller's Rate Schedule CDS-1 with 
respect to which Seller (through its Load Dispatcher) 
shall have first given its express consent. Such consent 
of Seller is limited to one day, and separate consents 
shall be required with respect to each and every day in 
which gas is so taken. 


If Seller shall receive requests from more than one 
Buyer for deliveries under this Rate Schedule on the same 
day and if in Seller's judgment the aggregate of such 
requests exceed the gas available under this Rate Schedule, 
then Seller shall consent to ali such Buyers taking 
hereunder volumes in excess of their respective then 
effective Contract Demands proportionate thereto, to the 
extent that Seller has adequate facilities available for 
delivering such additional volumes. 
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RATE SCHEDULE AOS 
AUTHORIZED OVERRUN SERVICE 
(Cont'd) 

RATE 
per Mcf for all gas delivered hereunder. 
HEAT CONTENT 

Refer to Section 3 of the General Terms and Conditions. 
MEASUREMENT BASE | 

Refer to Section 2 of the General Terms and Conditions. 
DELIVERY POINT 

The point or points of delivery for all gas to be 
delivered by Seller to Buyer shall be at the same point 
or points of delivery specified in the Service Agreement 
covering service under the CDS-1 Rate Schedule of Seller. 
GENERAL TERMS AND CONDITIONS 


All woe General Terms and Conditions, ee Sections 
1.6, 9 and 10, are applicable to this Rate cei ies and are 
hereby made a part hereof. 
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RATE SCHEDULE SGS-1 
SMALL GENERAL SERVICE = OPTIONAL 


1. AVAILABILITY 


| This Rate Schedule is available on an annual basis to any buyer 
(hereinafter called Buyer) for the purchase from The Ohio Fuel Gas 
Company (hereinafter called Seller) of natural gas for resale, in- 
cluding gas used by Buyer in its utility operations: 


(a) When Buyer's pipe line or distribution system 
connects with Seller's transmission pipe lines: and 


(b) When Buyer's total natural gas requirements are 
purchased from Seller and did not exceed 5,000 Mcf 
on any one day at all points of receipt in the 
previous twelve (12) months period, or if Buyer 
is a new customer whose requirements are not 
estimated to exceed 5,000 Mcf on any one day 
during the first full year of operations: and 


When Buyer has exercised the option herein 
provided and has executed a Service agreement 
with Seller wherein Buyer agrees to purchase 
naturai gas from Selier under this rate schedule. 


This Rate Schedule is not availabie for the purchase from’ 
Seller of natural gas: 


(i} te be used by Buyer as boiler fuel in an amount ex- 
ceeding two thousand (2,000) Mcf on any one day, or 


(ii) for resale for consumption as boiler fuel in an 
amount exceeding two thousand (2,000) Mcf on any 
one day by any one ultimate consumer. 


2. EXERCISE OF OPTION 


Any Buyer who is receiving service from Seller and who is 
eligible to purchase natural gas hereunder, shall exercise such 
option by giving notice to Seller at least forty (40) days prior 
to October 20th of any year; provided that any Buyer receiving 
initial service from Seller and who is eligible to purchase 
natural gas hereunder, shall exercise such option prior to the 
commencement of service. Such option shall remain in effect from 
year to year thereafter so long as Buyer is eligible for service 
under this rate schedule, unless notice of intention to purchase 
under another available rate schedule is given to Seller at least 
forty (40) days before October 20th of any year. 





E-13 
(R. 4774) 


Original Sheet No. 13 


RATE SCHEDULE SGS-1 
SMALL GENERAL SERVICE - OPTIONAL 
(Cont'd) 


PURCHASE IN EXCESS OF 5,000 MCF ON ANY ONE DAY 


Any Buyer who has elected to purchase gas under this 
optional Rate Schedule and who subsequently receives from 
Seller on any one day during a twelve (12) month period 
starting with deliveries made subsequent to October 20th 
of any year a volume of gas in excess of 5,000 Mcf, shall 
continue to purchase gas hereunder for the remainder of 
such twelve (12) month period. 


APPLICABILITY AND CHARACTER OF SERVICE 


Natural gas delivered by Seller to Buyer ander this Rate 
Schedule shali be firm and shall not be subject to curtailment 
or interruption, except as provided in Sections iT» lil and 12 of 
the General Terms and Conditions. | 


RATE : 
; cents per Met for all gas 
delivered. ! 
MINIMUM MONTHLY BILL 
None. . 
HEAT CONTENT : 
Refer to Section 3 of the General Terms and Conditions. 


MEASUREMENT BASE 


Refer to Section 2 of the General Terms and Conditions. 


GENERAL TERMS AND CONDITIONS 


Aili the General Terms and Conditions, strut Sections 1.6 
and 10, are applicable to this Rate Schedule none: are hereby 
made a part hereof. 
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GENERAL TERMS AND CONDITIONS 
DEFINITIONS 
1.1 The term "day" shall mean a period of twenty-four 
Standard Time. 


1.2 The term "billing month" shall mean the period elapsed 
between consecutive final monthly meter readings and when 
referred to in terms of a calendar month shall mean that 
billing month the major portion of which occurs in said 
calendar month. 


1.3 The term "month" shall mean the period beginning at 
8:00 A.M. Bastern Standard Time on the first "day" of the 
calendar month and ending at the same hour on the first 
"day" of the next succeeding calendar month. 


1.4 The term "Mcf" shall mean one thousand (1,000) cubic 
feet of gas. 


1.5 The term "Btu" shall mean one (1) British thermal unit. 


1.6 The term "Contract Demand" shall mean the maximum daily 
volume of natural gas which Seller shall at the time be obli- 
gated to deliver to Buyer and which Buyer shall at the time 
be entitled to receive from Seller. 


MEASUREMENT 


21 Unit of measurement and metering base. The volumetric 
measurement base shall be one (1) cubic foot of gas ata 
pressure base of fourteen and seventy-three one hundredths 
(14.73) pounds per square inch absolute (thirty (30) inches 
of mercury), a temperature base of sixty degrees (60°) 
Fahrenheit, (520° F, absolute) and without adjustment for 
water vapor content. To determine the volume of gas 
delivered, factors such as those for pressure, temperature, 


gases shall be applied. 
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GENERAL TERMS AND CONDITIONS 
(Cont'd) 


2.2 Atmospheric pressure. The average absolute atmospheric 
(Barometric) pressure shall be assumed to be fourteen and 
four-tenths (14.4) pounds to the square inch, irrespective 
of actual elevation or location of the delivery point above 
sea level or variations in actual barometric cera from 


time to time. 


2.3 Temperature. Seller shall determine the pa ere 

of the natural gas flowing through the meter or meters which 
shall be the arithmetic average of the hourly temperature 
record; or as read from established tables of monthly 
averages for the location involved. 


2.4 Specific gravity. The specific gravity of thie natural 
gas Shall be determined by Seller, or at Buyer's option by 
joint test, using an Edwards Type Balance, or other approved 
instrument, at the commencement of deliveries hereunder and 
as often thereafter as deemed necessary; or if mutually 
agreed upon, by the use of a recorder, periodically checked 
with an Edwards Type Balance or other approved instrument or 
by other accepted methods. | 


2.5 Supercompressibility. The deviation of the gas from 
the laws for ideal gases, shall be determined by Seller, or 
jointly at Buyer's option, in one of the following ways: 


(a) The deviation factors shall be computed by 

approved methods or read from standard tables, 
in accordance with Report No. 3 of the Gas 

Measurement Committee of the American Gas 
Association, as amended, expanded or superseded 
from time to time, such computations or selec- 
tien of factors from tables to be based on the 
composition of the gas and conditions at point 
of measurement, and the factors used to be 
checked by tests of the gas made with such 
reasonable frequency as found necessary; or 


the deviation factors shall be determined by 
tests of the gas made with such reasonable; 
frequency as found necessary. 
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2.6 Measuring equipment. Unless otherwise agreed upon, Seller a: 
will install, maintain and operate, measuring stations equipped 
with displacement or flow meters and other necessary measuring = 
equipment by which the volumes of gas delivered hereunder shall 4 


be determined. The gas delivered hereunder shall be measured 
in accordance with thelatest approved methods in use in the 
industry, generally. Orifice meters shall be installed and 
operated, and gas volumes computed, in accordance wi th Report 
No. 3 of the Gas Measurement Committee of the American Gas 
Association, as amended, expanded or superseded from time to 
time, applied in a practical and appropriate manner. Displace- 
ment meter readings shall be adjusted for pressure and 
temperature conditions. Buyer may install check measuring 
eqgiipment, provided that such equipment shall be so installed 
as not to interfere with the operations of Seller. Seller and 
Buyer, in the presence of each other, shall have access to the 
other's measuring eqipment at all reasonable times, but the 
reading, calibrating and adjusting thereof and the changing of 
charts shall be done only by owner, unless otherwise agreed = 
upon. Both Seller and Buyer shall have the right to be present 
at the time of ay installing, reading, cleaning, changing, 
repairing, inspecting, testing, calibrating or adjusting done 
in connection with the other's measuring equipment. The 
records from such measuring equipment shall remain the property 
of their owner, but upon request, each will submit to the other 
its records and charts, together wi th calculations therefrom, 
for inspection, subject to return within thirty (30) daysafter 
receipt thereof. Buyer shall exercise reasonable care in the 
installation, maintenance and operation of its equipment so as 
to avoid my inaccuracy in the determination of the volume of 
gas delivered. 


~ - YF =~ 
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2e7 Calibration and test of meters. The accuracty of all 
measuring equipment shall be verified by the owner at reamnable 
intervals and, if requested, in the presence of representatives 
of the other party, but neither Seller nor Buyer; shall be 
required to verify the accuracy of such equipment more frequent- 
ly than once in any thirty (30) day period. If either party at 
any time desires a special test of any measuring! equipment, or 
if either party at any time observes an error in:any such 
measuring equipment, it will promptly notify theiother party, 
and the parties shall then cooperate to secure a: Prompt verifi- 
cation of the accuracy of such equipment. 


2.8 Correction of metering errors. If, upon any test, any 
measuring equipment is found to be in error not more than two 
per cent (2%), previous recordings of such equipment shall be 
considered accurate in computing deliveries hereunder; but such 
equipment shall be adjusted at once to record correctly. If, 
upon any test, any measuring equipment shall be found to be 
inaccurate by an amount exceeding two per cent (2%), ata 
recording corresponding to the average hourly rate of gas flow 
for the period since the last preceding test, previous record- 
ings of such equipment shall be corrected to zero error for 
any period which is known definitely or agreed upon, but in 
case the period is not known definitely or agreed upon, such 
correction shall be for a period extending over one-half of 

the time elapsed since the date of the last aa one exceeding 
a correction period of sixteen (16) days. 


2.9 Failure of measuring equipment. In the on any 
measuring equipment is out of service, or is found registering 
inaccurately and the error is not determinable by test, previous 
recordings or deliveries through such equipment ae be esti- 
mated: 


(a) By using the registration of any check mie or 
meters if installed and accurately ee ng ; 
or in the absence of (a): : 


(b) By correcting the error if the percentage of 
error is ascertainable by calibration, special 
test or mathematical calculation, or in the 
absence of both (a) and (b) then: : 
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(c) By estimating the quantity of delivery by 
deliveries during periods under similar 
conditions when themeter was registering 
accurately. 


The estimated readings so determined shall be used in determin- 
ing the volume of gas deliveredfor any known or agreed upon 
applicable period. In case the period is not known or agreed 
upon, such estimated deliveries shall be used in determining 
the volume of gas delivered hereunder during the latter half of 
the period beginning on the date of the immediately preceding 
test and ending on the date the measuring equipment has been 
adjusted to record accurately; the recordings of the measuring 
equipment during the first half of said period shall be 
considered accurate in computing deliveries. 


2.10 Preservation of records. Both Seller and Buyer shall 
preserve for a period of five (5) years or such other 

longer period as may be required by public authority, all test 
data, charts and other simular records. 


3- QUALITY 


3.1 Processing. The gas delivered hereunder shall be natural 
gas; provided, however, that: 


(a) Seller may extract or permit the extraction 
of moisture, helium, natural gasoline, butane, 
propane or other hydrocarbons (except methane) 
from said natural gas, or may return thereto any 
substance extracted from it. Seller, in order 
to conserve and utilize other available gases, 
may blend such gases with said natural gas; 
provided, however, that such blending shall not 
extend to a degree which, in Buyer's judgment 
reasonably exercised, would materially affect 
the utilization of the gas delivered hereunder. 
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(b) Seller may subject or permit the subjection 
of said natural gas to compression, cooling, 
cleaning or other processes to such an extent 
as may be required in its transmission from 
the source thereof to the point or points: a 
delivery. 


3.2 Heat content. The natural gas so delivered shall contain 
an average total heating value for any twelve (12) months! 
period of not less than one thousand (1,000) Btu per cubic 
foot. Such heating value shall be determined by tests at the 
beginning of deliveries and as often thereafter as necessary, 
or from the arithmetic average recordings of a Cutler-Hammer 
recording calorimeter, or equally satisfactory recording 
calorimeters, located at such place or places as may be 
selected by Seller. Buyer shall not be required to accept 
natural gas having a total heating value of less than nine 
hundred fifty (950) Btu per cubi¢ foot, but acceptance by 
Buyer shall not relieve Seller of its obligation to supply 
natural gas having the said average total ROSTLDE | value of 
one thousand (1,000) Btu per cubic foot. 


The unit of volume for the purpose of determining betel heating 
value shall be one (1) cubic foot of gas saturated with water 
vapor at a temperature of sixty degrees (60°) Fahrenheit and 
an absolute pressure equivalent to thirty (30) inches of 
mercury at thirty-two degrees (32°) Fahrenheit. 


3.3 Freedom from objectionable matter. The gas delivered: 


(a) shall be commercially free from dust or other 
solid or liquid matter which might interfere 
with its merchantability or cause injury to or 
interference with proper operation of the lines, 
regulators, meters and other equipment of Buyer; 


shall not contain more than a trace of hydrogen 
sulphide per one hundred (100) cubic feet of gas, 
as determined by methods prescribed in Standards 
for Gas Service, Circular of the National Bureau 
of Standards, No. 05, page 13 (193k Edition), 
and shall be considered free from hydrogen sul- 
phide if a strip of white filter paper, moistened 
with a solution containing five per cent (58) by 
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weight of lead acetate, is not distinctly darker 
than a second paper freshly moistened with the 
same solution, after the first paper has been 
exposed to the gas for one (1) minute in an 
apparatus of approved form, through which the 
gas is flowing at the rate of approximately five 
(5) cubic feet per hour, the gas not impinging 
directly from a jet upon the test paper; 


(c) shall not contain more than twenty (20) grains of 
total sulphur per one hundred (100) cubic feet. 


(d) In the event the gas contains more than a trace 
of hydrogen sulphide per one hundred (100) cubic 
feet or more than twenty (20) grains of total 
sulphur per one hundred (100) cubic feet, by 
test prescribed by the Bireaucr Standards of 
other recognized method, then upon the reqest 
of Buyer, Seller shall reduce the hydrogen 
sulphide content tc not more than a trace per 
one hundred (100) cubic feet and the total 
suiphur content to twenty (20) grains or less 
per one hundred (100) cubic feet. 


DELIVERY PRESSURE 


Seller will maintain at the point or points of delivery, such 
pressures as may reasonably be required by Buyer, but the 
maximum pressure at which Seller may be required to deliver 
gas shall be that specified in the Contract or Service Agree- 
ment. 


DELIVERY POINT 


The point or points of delivery for all gas to be delivered 
by Seller to Buyer shall be on the outlet side of Seller's 
measuring station located at tne point or points of connection 
with Buyer's system. Such point or points of delivery shall 
be designated geographically by township and county in the 
Service Agreement. 


To 
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POSSESSION OF GaS AND WARRANTY OF TITEE : 

6.1 Control of gas. Seller shall be deemed to be in control 
and possession of the natural gas hereunder until it shall 
have been delivered to Buyer at the point or points of 
delivery, after which Buyer shail be deemed to be in control 
and possession thereof. 


6.2 Division of responsibility. Buyer shall ms no 
responsibility with respect to any natural gas hereunder 
until it is delivered to Buyer, or onaccount of anything 
which may be done, happen or arise with respect to said 

gas before such delivery; and Seller shali have no respons- 
ibility with respect to said gas after its delivery to Buyer, 
or on account of anything which may be done, happen or arise 
with respect to said ges after such delivery. 


6.3 Warranty of title. Seller agrees that it will, and it 
hereby does, warrant that it will at the time of delivery 
have good titie to all gas delivered by it to Buyer, free 
and clear of aliliens , encumbrances and ciaims whatsoever, 
that it will at such time of delivery have good right and 
title to sell said gas as aforesaid, that it will indemmfy 
Buyer and save it harmless from all suits, actions, debts, 
accounts, damages, costs, lossesand expenses arising from 
or out of adverse claims of my or ali persons to'said gas. 


FORCE MAJEJRE 


Neither Seller nor Buyer shall be liable in damages to the 
other for any act, omission or circumstance occasioned by 
or in consequence of any acts of God, strikes, lockouts, 
acts of the public enemy, wars, blockades, insurrections, 
riots, epidemics, landslides, lightning, earthquakes, 
fires, storms, floods, washouts, arrests and restraints 

of rulers and people sgivil disturbances, explosions, 
breakage or accident to machinery or lines of pipe, the 
binding order of any court of governmental authority which 
has been resisted in good faith by all reasonable legal 
means, and any other cause, whether of the kind herein 
enumerated or otherwise, not reasonably within the control 
of the party claiming suspension and which by the exercise 


(Rk. 4898) 
Original Sheet No. 22 


GENERAL TERMS AND CONDITIONS 
(Cont'd) 


of due diligence such party is unable to prevent or overcome. 
Failure to prevent or settle any strike or strikes shall not 
be considered to be a matter within the control of the party 
Claiming suspension. 


Such causes or centingencies effecting the performance here- 
under by either Seller or Buyer, however, shall not relieve 
it of liability in the event of its concurring negligence or 
in the event of its failure to use due diligence to remedy 
the situation and to remove the cause in an adequate manner 
and with all reasonable dispatch, nor shall such causes 

or contingencies affecting such performance relieve either 
party from its obligations to make payments of amounts then 
due hereunder in respect of gas theretofore delivered. 


8. BILEING AND PAYMENT 


8.1 Billing. On or before the tenth (10th) day following 
the date of the final monthly meter reading for each billing 
month, Seller shall render to Buyer a statement of the total 
amount of gas delivered during the preceding billing month 
and the amount due. When information necessary for billing 
purposes is in the control of Buyer, Buyer shall furnish 
such information to Seller on or before the fifth (5th) day 
following the date of final meter reading of each month. 


Both Seller and Buyer shall have the right to exanine at 
reasonable times, books, records and charts or the other to 
the extent necessary to verify the accuracy of any statement, 
charge of computation made under or pursuant to any of the 
provisions hereof. 


8.2 Payment. Buyer shall pay Sellerat its general office 
99 North Front Street, Columbas 15, Ohio, or at such other 
address as Seller shall designate, on or before the twentieth 
(20th) day following the date of the final monthly meter 
reading for the natural gas delivered hereunder during the 
preceding billing month. 


If presentation of a bill by Seller is delayed after the 
tenth (10th) day following the date of final monthly meter 
reading, then the time of payment shall be extended accord- 
ingly unless Buyer is responsible for such delay. 
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Should Buyer fail to pay all of the amount of any bill as 
herein provided when such amount is due, interest on the 
unpaid portion of the bill shall accrue at the rate of 
six per cent (6%) per annum from the due date until the 
date of payment. If such failure to pay continues: for 
thirty (30) days after payment is due, Seller, in addition 
to any other remedy it may have hereunder, may, after 
application to the govermmental authority having juris- 
diction, reasonable notice to Buyer of such application, 
and authorization by such governmental authority suspend 
further delivery of gas until such amount is paid;, 
provided, however, that if Buyer in good faith shall 
dispute the amount of any such bill or part thereof and 
shall pay to Seller such amounts as it concedes to he 
correct and, at any time thereafter within thirty (30) 
days of a demand made by Seller, shall furnish good and 
sufficient surety bond in an amount and wth surety satis- 
factory to Seller, guaranteeing payment to Seller of the 
amount ultimately found due upon such bills after a final 
determination which may be reached either by agreement or 
judgment of the courts, as may be the case, then Seller 
shall not be entitled to suspend further delivery of gas 
unless and until default be made in the conditions of 
such bond. 


8.3 Adjustment of Billing errors. If it shall ee 
that at any time or times Buyer has been overcharged or 
undercharged in any form whatsoever under the provisions 
hereof and Buyer shall have actually paid the bills con- 
taining such overcharge or undercharge, then within thirty 
(30) days after the final determination thereof, Séller 
shall refund the amount of any such overcharge and Buyer 
shall pay the amount of my such undercharge. In the 
event an error is discovered in the amount billed in any 
statement rendered by Seller, such error shall be © 
adjusted within thirty (30) days of the determination 
thereof, provided that claim therefor shall have been 
made within thirty (30) days from the date of discovery 
of such error, but in any event within twelve (12) months 


E-24 


(R. 4900) 
Original Sheet No. 2h 


GENERAL TERMS AND CONDITIONS 
(Cont'd) 


from the date of such statement. If the parties are 
unable to agree on the adjustment of any claimed error, 
any resort by either of the parties to legal procedure, 
either at law, in equity or otherwise, shall be commenced 
within fifteen (15) months after the supposed cause of 
action is alleged to have arisen, or shall thereafter be 
forever barred. 


9. SERVICE AGREEMENT 


9.1 Form of Service Agreement. Buyer shall enter into a 
contract with Seller under Seller's standard Form of Service 
Agreement; provided, however, that a contract between Seller 
and Buyer which wes in effect on the effective date of this 
tariff, shall remain in effect and shall be considered as 

an executed service agreement to the extent that its 
provisions are not superseded by or in conflict with the 
provisions of this Tariff until such contract is replaced 
or superseded. 


9.2 Term. The period of time to be covered by the Service 
Agreement shall be determined by agreement between the 
parties but shali not exceed twenty (20) years; provided, 
however, that where the Service Agreement supersedes or 
cancels an existing contract, Seller may require that the 
term of the Service Agreement shall not be less than the 
unexpired portion of the term contained in the contract to 
be superseded or cancelled. Such Service Agreement shall 
continue from year to year after the expiration of the 
fixed term unless cancelled by either party at the end of 
any such yearly period by written notice given as prescribed 
in the Service Agreement but not less than six (6) months 
prior to the proposed date of cancellation. 


9.3 Volumetric obligations and requirements. At the time of 
execution of the Service Agreement, Seller and Buyer shall 
agree upon the quantities of gas to be sold and purchased. 





10. 
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9.4 Successors and assigns. Any company which shall succeed 
by purchase, merger or consolidation to the gas properties, 
substantially as an entirety, of Seller or of Buyer, as the 
case may be, shall be entitled to the rights and shall be 
subject to the obligations of its predecessor in title under 
the Service Agreement; and either party may assign, or pledge 
the Service Agreement under the provisions of any mortgage, 
deed of trust, indenture or simlar instrument which it has 
executed or may execute hereafter; provided, however, such 
mortgage, deed of trust, indenture or similar instrument 
shall cover the properties of such party as an entirety; 
otherwise neither party shall assign the Service Agreement 
or any of its rights thereunder unless it first shall have 
obtained the consent thereto in writing of the other party. 


9.5 Waiver of default. No waiver by either party) ak any 


one or more defaults by the other in the performance of any 
provisions of the Service Agreement shall operate or be 
construed as a waiver of any future default or defaults, 
whether of a like or of a different character. 


CONTRACT DEMAND 


10.1 Esteblishment of Contract Demand. The Contract 
Demand shall be specified in the Service Agreement between 
Seller and Buyer. In the event Buyer has not entered into 
a Service Agreement with Seller wherein a definite daily 
volume is specified as the Contract Demand, then the 
effective Contract Demand, until changed as herein. 
provided, shall be the maximum daily volume which Seller 
has notified Buyer it will be able to suppiy to Buyer, 

but not greater than the maximum daily volume which ae 
has notified Seller it will require. 
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10.2 Changes in Contract Demand. Changes in the 
Contract Demand shall be made in any one of the 
following ways? 


(a) In the event Buyer shall desire to increase 
the then effective Contract Demand after 
the expiration of any development period, it 
shall, on or before March 15th in any year, 
notify Seller as to the total amount of such 
desired increase, and the date on which it 
desires such increase to become effective. 
Seller shall determine whether in its 
judgment, giving due consideration to its 
obligetions to all of its customers, it 
Will have available gas surply and pipe 
line capacity adequate to deliver such 
proposed additional volume of natural gas 
to Buyer on the date on which it desires 
such increase to become effective. 


Seller shall, by June 15th in any such 
year, notify Buyer whether or not it will 
be able to deliver such additional volume 
of natural gas to Buyer on the date 
specified by Buyer. In the event Seller 
notifies Buyer that it will be able to 
deliver such additional volume of natural 
gas, the increased Contract Demand shall 
become effective on the date specified by 
Buyer in its notice unless the parties 
shall mutually agree upon some other date. 


If Seller determines that the requested 
additional supply of gas is not available, 

% shall use due diligence in an effort to 
obtain or cause to be obtained all authori- 
zations, materials and additional gas supply 
from any reasonably available source which 
may be necessary to enable it to deliver such 
proposed additional volume of natural gas to 
Buyer. 
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(b} In the event Buyer desires to decrease the then 
effective Contract Demand after the expiration 
of the development period, it shaii on or before 
March 15th in any year nctify Selier of the 
total amount of such desired decrease and the 
date cn which it desires such decrease, to become 
effective. The Contract Demand currentiy in 
effect shali never be detreasead in any twelve 
(12) months’ pericd by mere than five per cent 
(5%) of the greatest Contract Demand previously 
at any time in effect and the aggregate amount 
of all such decreases made under the provisions 
cf this Paragraph shai never operate to reduce 
the Contract Demand te less than ninety per cent 
(90%) of said greatest Contract Demand previousiy 
at any time in effect. If the amount of the 
decrease desired by Buyer be in accordance with 
such limitation, then the decreased Contract 
Demand shall become effective on the earliest 
date after the date specified in such notice 
prior tc which, for a tweive (12) months’ period, 
deliveries of natural gas con any day have not 
exceeded said reduced Contract Demand. 


In addition to the provisions cf the preceding 
paragraph in this subparagraph (b), Buyer and 
Seller may mutually agree to reduce the Contract 
Demand to less than ninety per cent (90%) of said 
greatest Contract Demand previously at any time in 
effect, provided that the capacity so released can 
be made availabie to, and offset by, increases in 
the Contract Demands cf cther Buyers served by 
Seiler or provided Seiler can, in its judgment. 
otherwise utilize the released capacity. 


PRIORITY AND CURTAILMENT OF SERVICE 


Seller recognizes the primary public service cbligation tc maintain 
gas service to domestic customers. When necessary, Seller will 
curtail the supply of gas to its customers, including any Buyer 
hereunder, to the extent necessary tc maintain such domestic 
service, Seller's obligations under this Tariff are subject te 
such primary public service obligaticn. | 
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12. SCEEDULES AND CONTRACT SJBJECT TO REGULATION 


This Tariff, including these General Terms and Conditions and 
the respective obligations of the parties under the Service 
Agreement are subject to valid laws, orders, rules, and regula- 
tions of duly constituted authorities having jurisdiction. 


13. OPERATING INFORMATION AND ESTIMATES 


Upon request of Seller from time to time, Bayer shall submit 
estimates of the daily, monthly and annual volumes of natural 
gas required, including peak day requirements, together with 
the estimated amounts thereof applicable to each Point of 
Delivery and such other operating data as Seller may require in 
order to plan its operations to meet its system requirements 
and render adequate service to its customers. 


14. NOTICES 


Any notice, request, demand, statement or bill provided for in 
these General Térms and Conditions and the rate schedules to 
which they apply, or any notice which either Seller or Buyer 
may desire to give to the other, shall be in writing and shall 
be considered as duly delivered when mailed by registered mail 
to the Post Office address of Seller or Buyer, or at such other 
address as either shall designate by formal written notice. 
Routine communications, including monthly statements and pay- 
ments, shall be considered as duly delivered when mailed by 
either registered or ordinary mail. Routine communications by 
telephone between members of the operating staffs of Seller and 
Buyer shall be considered duly delivered without confirmation 
by mail. 
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AGREEMENT made and entered into this day of 
19 by and between THE OHIO FUEL GAS COMPANY, 


an Ohio Corporation, (hereinafter called Seller) and 


an Ohio corporation, (hereinafter called Buyer). 
WITNESSETH: That in consideration of the mutual 
covenants herein contained, the parties hereto agree as follows: 
Section 1. Gas to be Sold. Seller hereby agrees 
to sell and deliver, and Buyer hereby agrees to purchase and 


receive natural gas 


Section 2. Rate Schedules. Natural gas delivered 


hereunder shall be paid for under Rate Schedule CDS-1l of Seller's 


FPC Gas Tariff on file with the Federal Power Commission or any 


effective superseding Rate Schedules. 
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Section 3. General Terms and Conditions. This 
agreement in all respects shall be subject to the applicable 
provisions of Rate Schedule CDS-1 of Seller's FPC Gas Tariff 
and of the pertinent General Terms and Conditions attached 
thereto filed with the Federal Power Commission which sts by 
reference made a pert hereof. 

Section 4. Term. This agreement shall become 
effective for deliveries subsequent to the final nonthly meter 
reading taken on and shall egntinue 
effect until > and thereafter from 
year to year unless and until terminated by written notice 
given by either party. Such notice may terminate this devas 
ment on or on any 
thereafter and shall be given to the cther party not leas than 

prior to the desired termination date. 

Section 5. Delivery Point or Points. The delivery 


point or points shall be 


Section 6. Delivery Pressure. The maximum pressure 
at which Seller may be required to deliver gas hereunder shall 


be 


in 
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Section 7. Notices. Notices to Seller under this 
agreement shall be addressed to it at 99 North Front Street, 
Columbus 15, Ohio, and notices to Buyer shall be addressed to it 


at 





until changed by either party by written notice. 

Section 8. Cancellation of Previous Contracts. 
This agreement supersedes and cencels, as of the effective date 
hereof, the following contracts between theparties hereto for 


the sale of gas by Seller to Buyer, as listed below: 





The parties hereto have accordingly and duly executed 


this agreement. 


A #*#- g£ 2... 


"SELLER" "BUYER" 





THE OHIO FUEL GAS COMPANY 


BY. BY 




















President President 
Attest Attest 





Secretary Secretary 
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Name of 


Buyer 


_ Albany Oil and Gas Co.,Inc. ,The 


Arlington Natural Gas Co., The 
Bellefontaine, Ohio, City of 


Cincinnati Gas & Elect.Co., The 
Clintonian Fuel & Oil Co., The 


. Consumers Natural Gas Co., The 


Dayton Power and Light (Co., The 
Deavertown Oil & Gas Co. 
Delaware Gas Co., The 

Dull, Ira C. 

Lake Gas Co., The 

Lakeside Gas Co., The 
Lancaster, Ohio, City of 
Natco Corporation 

Ohio Gas Co. 

Proffitt, Roy 

River Gas Co., The 

Swickard Gas Co. 

Tarlton, Ohio, Village of 
Valley City Gas Service 

Vanlue Gas Co., The 

Verona, Ohio, Village of 
Waterville Gas & Oil Co., The 
West Ohio Gas Co. 
Williamsport, Ohio, Village of 
Anchor Hocking Glass Corp. 


#1. 


INDEX OF FURCHASERS 


Rate 
Schedule 


No. 


CDS-1 
CDS-1 


CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS~1 
CcDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 
CDS-1 


X-1 


Execution 


Date of 
Contract 


8-28-53 
S- 5-52 


8-31-53 
8-11=h9 
3-28-52 
3-2h-52 
11-28-))5 
10-29-52 
8-28-53 
8-13-53 
8-28-53 
12-16-52 
11-17-52 
1-21-53 
8-28-53 
8-28-53 
11-28-52 
8-28-53 
3-2h-52 
8-28-53 
8-28-53 
ll- 5-52 
8-26-53 
9- 2-53 
8-28-53 


3-10-50 


E-33 
(x. 4909) 


Original Sheet No. 36 


Effective 
Date of 
Contract 


10-20-53 
1- 4-53 


10-20-53 
5- 1-L9 
1- 4-53 
1- 4-53 

- 1-6 
1- 4-53 

11-20-53 

10-20-53 

10-20-53 
2- 2-53 
1l- 4-53 
6-19-53 

10-20-53 

10-20-53 
2- 2-53 

10-20-53 
1- h-53 

10-20-53 

10-20-53 
1- 4-53 

10-20-53 

11-20-53 

10-20-53 


ae 


Formerly Albany Gas Company 


Expiration 


Date of 


Contract 


10-20-55 
2-11-57 


10-20-55 
4-30-65 
2~11-57 
2-11-57 
1- 1-66 

ll- 1-53 

11-20-55 

10-20-55 

10-20-55 

ll- 1-53 

ll- 1-53 
2-1L-5h 

10-20-5h, 

10-20-55 

ll- 1-53 

10-20-55 
2-11-57 

10-20-55 

10-20-55 

ll- 1-53 

10-20-55 

11-20-5h, 

10-20-55 


12-31-54 


14. Formerly National Fireproofing Corporation 
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No. 15,552 : 
Reply Brief for Petitioner, The 
City of Lancaster, Ohio, in Reply 


to Brief for Intervenor, The Ohio 
Fuel Gas Company 3 


INTRODUCTION : 

In its answer Brief dated February 28, 1957, 
Ohio Fuel contends that the Commission did not abuse 
its discretion in declining to reopen the proceeding 
to receive actual cost of service data for 1955, even 
if the June 29, 1956 order fixed rates yielding Ohio 
Fuel $900,000 more than its actual 1955 costs, including 
the full 64% rate of return found in the same order to 
be just and reasonable. Ohio Fuel contends, further, 
that the Commission's approval of the CD rate form was 
based on substantial evidence, that the arguments 
against such rate form are unsound, and that the Com- 
mission was not bound to adhere to its previous decision 
rejecting such rate form. Other arguments are made in 
connection with issues raised by Dayton and Cincinnati 
in Nos. 13,565 and 13,557, and it is assumed that such 
arguments will be met by Petitioners in those cases. 

1. Did the Commission abuse its discretion 

in declining to reopén the proceeding 

to receive actual cost of service data 

for 1955? : 

Ohio Fuel, understandably sntiaalig to retain 


the $900,000 wind-fall resulting from the Commission's 





June 29th rate-fixing order, does not at any place in 
its Brief deny the truth of Lancaster's claim that 
that order did, in fact, permit it to retain almost 
$900,000 more than its actual 1955 cost of service. 
Nor does Ohio Fuel deny that that order allowed it to 
earn a 7.39% rate of return for the year 1955, in the 
face of the Commission's finding that a 64% rate of 
return was the just and reasonable rate of return for 
that period. Indeed, Ohio Fuel says that: 


"#*t*assuming that the assertions of 
Dayton and Lancaster are correct, 
(that) fact *** does not warrant a 
reopening***". Parenthetical phrase 
added; Ohio Fuel's Br. p. 72. 


One of Ohio Fuel's primary contentions is 
that the Commission had no duty to correct its grievous 
rate-fixing error because: 


"Lancaster applied for rehearing and 
complained about the 1955 result 
***pbut it did not move for a reopening 
of the proceeding.***" (Ohio Fuel's 
Br. p. 69), 

and 


"***neither complaining petitioner took 
any forward steps in support of their 
contentions as to 1955 until after the 
decision on the main issue *** had 
gone against them." (Ohio Fuel's 
BY. De Th)» 


At the top of page 69 of its Brief, Ohio Fuel says, in 


effect, that Lancaster could have requested reopening 
in its Application for Rehearing, under the Commission's 
Rule 1.34. Actually, 1.34 does not, because it need 





not, refer at all to the word "reopening." Lancaster 


complained about the 1955 error in the June 29th 
order in its timely filed application for irohwarine, 
and it is simply absurd to suggest that, because the 
word "rehearing" was used instead of the word "re- 


" the Commission could not have ordered a 


opening, 
rehearing at which hearing evidence would be adduced. 
We submit that mere words have been the straw grasped 
upon by the Commission and Ohio Fuel in order to sus- 
tain an obviously unlawful act. If Ohio Fuel and the 
Commission can sustain a $900,000 error on the basis 
of such a tenuous argument as this one, then the 
protection allegedly afforded the public under the 
Natural Gas Act will be, indeed, meaningless. 
But, says Ohio Fuel, neither Dayton nor 
Lancaster "***took any forward steps in support of 
their contentions as to 1955 until after the decision***" 
of June 29, 1956. (Ohio Fuel's Br. p. 71). The fact 
is that before the decision was issued Dayton and 
Lancaster took the following "forward steps": 
1. reserved the right to reopen, = on 

February 13, 1956 (see Lancaster’ 3 

opening Br., App. B); 

excepted to the Examiner's daiderien 

refusing to reopen, - on ae 20, 

1956 (R. 6750-6751, peri F 

R. 6752, par, A, R. 6754-6755, 

R. 6757, R 6762, par. a); and 


submitted proposed findings to the 





Commission requiring 1955 rates to 

be fixed on 1955 costs (R. 6754- 

6755, 6761). 
We submit that it was made crystal clear to the Com- 
mission, before the issuance of the June 29th order, 
that any 1955 rates fixed on estimated figures would 
be deemed unlawful. The statement that we took no 
forward steps in support of our contentions as to 
1955 until after the issuance of the June 29th decision 
is clearly and indisputably contradicted by the record 
now before this Court. 


At page 69 of its Brief, Ohio Fuel states 


"The basis alleged for reopening is that 

the result of operations in 1955 did 

not coincide exact with predictions 

based upon 1954 - Pro Forma ***" 

(Emphasis supplied. ) 
This is not at all the basis for reopening, - the basis 
is that the result of operations in 1955 did not even 
come close to the predictions based upon 1954 - Pro 
Forma! And the 1955 rates fixed by the Commission in 
the June 29th order did not result in the 62% return 


found in the same order to be proper, - but in a 7.39% 


return which is more than 18% in excess of the 64% 


return. We agree that rate-fixing is not an exact 
science, but when the regulatory body permits an un- 


earned windfall of almost $900,000 where revenues in 





excess of requirements are collected during a refund 
period and where the risk of the business is on the 
buyer and not the seller that, we submit, is stretching 
the "science" of administrative discretion far beyond 
its lawful limits. | 

Ohio Fuel relies heavily upon the proposition 
that the granting or denying of Lancaster's application 
for rehearing rested solely within the dveenetion of 
the Commission (Ohio Fuel's Br. p. 70-72), If this 
is true, then the Commission could never be reversed 
on appeal, since the filing of such an application is 
a condition precedent to appeal under Section 19 of 
the Act and, under Ohio Fuel's theory, the Court cannot 
lawfully disturb any Commission decision, however 
erroneous such decision may be. | 

At page 70 of its Brief, Ohio Fuel cites 
Interstate Commerce Commission v. Jersey City, 322 
U.S. 503, in support of its contention that this Court 
has no power to disturb the Commission's ruling on 
Lancaster's Application for Rehearing because such 
ruling was a matter solely within the Commission's 
discretion. The facts in that case, upon which the 
Supreme Court's decision rests, are decisively ait-= 
ferent from the facts in the instant case. There, a 


motion was filed to reopen the rate hearing for the 


purpose of establishing a new test year for the fixing 
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of rates f the future, and the movant sought an 
order continuing in effect old rates which had been 
"**#held by the Commission to have become clearly 
inadequate to the rights and needs of the Company.” 
Id., 322 U.S. 503 at 512. Furthermore, in that case 
the rate-fixing body considered fully the motion to 
reopen and, following such full consideration, the 
rate-fixing Commission found: 


"Considering the contents of the motion 
now before us, and the offers of 
additional evidence made at the recent 
further hearing, we have no reason to 
believe that, if the additional hearing 
sought were held, we would feel warranted 
in modifying our findings as made in the 
second report. As will later appear, 
the alternative fare basis herein 


approved cannot be expected to yield 
materially better revenue results to 


respondent than we anticipated at the 
t , ¥*¥* 


ime of the second repor 
Emphasis supplied; Id., 322 U.S. 503 
at 510. 


In this case, unlike the Interstate Commerce Commission 
Case, the Commission did not consider the substantive 
contents of Lancaster's application for rehearing, to 
wit, that the June 29th order "***permits Ohio Fuel to 
retain more than their actual costs for the year 1955 
including a 64% rate of return", that "***the refund 
for 1955 *** should be based on actual 1955 costs***", 
and that the June 29th order "***actually gives Ohio 
Puel a 7.39% rate of return for 1955 which is against 
public policy, and the announced intention of the 





Commission." R. 6897. In this case, unlike the Inter- 
state Commerce Commission Case, the Commission made no 
finding that the 1955 rates fixed in its June 29th 
order "***cannot be expected to yield materially better 
revenue results***" than would rates based upon Ohio 
Fuel's actual 1955 costs. In the Interstate Commerce 
Commission Case, the Supreme Court held: 

"Te Commission Bansidered that it had, 

e find n to doubt that it 

teas the evidence before of iter duty 

= the public and to the regulated 

railroad." Emphasis supplied; ae 

322 U.S. 505 at 513. 
In this case the evidence that was needful to the 
discharge of the Commission's duty to fix just and 
reasonable rates for 1955 for the public and for the 
regulated gas company was not considered by the Com- 
mission. Here, as in the Panhandle Case at Dockets 
G-1116, et al., there was "***the necessity of (its) 
having before (it) a record reflecting the actual 
operating results***" during 1955. Opinion No. 269, 
3 PUR 3d 396 at 456. i 

In the terstate mmerce Co is ion Case 
the Commission actually considered the effect of the 
factors suggested in the motion for reopening and 


decided that a new cost study was unnecessary. No 


such consideration and decision were present in this 





case. In the Interstate Commerce Commission Case the 
Supreme Court determined that there was no abuse of 
discretion: 

"*#**yhere the Commission decided that 

it was able on the record before it 

to consider the effect of the factors 

suggested by the appellants and that 

a@ new cost study was unnecessary. ***" 

Id., 322 U.S. 503 at 516. 
In this case it was clearly brought to the attention 
of the Commission that the rates fixed by it in the 
June 29th order yielded Ohio Fuel almost $900,000 


more than its actual 1955 cost of service including a 


full 64% rate of return. The Commission closed its 


eyes and shrugged its shoulders. Thus, the situation 
here is far different from the situation present in 
the Interstate Commerce Commission Case. 

This Court's decision in Colorado Radio Corp. 


v. Federal Communications Com'n, 73 App. D.C. 225, 118 
F.2d 24, cited by Ohio Fuel at pages 70-71 of its Brief, 


is not at all in point here. In that case, (A) filed 
an application to build a local radio station, (B) 
intervened, (A)'s application was denied, his appli- 
cation for rehearing was granted and the decision 
denying his application was reversed. A re-argument 
was held and, thereupon, (A)'s application to build 
the station was granted. (B) filed a motion for re- 
hearing which was denied, and then (B) appealed to 





this Court. The Court stated: 
"(A)'s application was denied in May. 
***On October 24th the Commission set 
aside its decision *** and there was 
reargument on November 9th. Thus, 
appellant could have moved to submit 
additional evidence *** at any time 
between October 24th and November 9th. 
This it did not do***" JId., 73 App. 
D.C. 225 at 227. | 
In this case, exceptions to the Examiner's decision 
refusing to fix 1955 rates on 1955 costs were filed 
promptly, and proposed findings asking that the 1955 
rates be based on 1955 costs were submitted to the 
Commission on April 20, 1956 (R. 6754-6755, 6761), 
more than two months before it issued its rate-fixing 
order on June 29, 1956. The Commission refused to 
grant oral argument on the exceptions, even though 
such argument was requested. Furthermore, Lancaster 
filed its application for a rehearing just @s soon as 
it learned of the unreasonable 1955 rates fixed in 
the June 29th order. The Commission refused to grant 
oral argument on its application. In the Colorado 
Radio Corp. Case the Court stated that the burden is 
on an interested party to act affirmatively to protect 
himself, and that: : 
"To say that this rule should be altered 
when the appellant incidentally and 
indefinitely states that the public 


may be injured overlooks reality." 
Id., 73 App. D.C. 225 at 228. | 


In this case, appellants did act affirmatively to 


protect themselves and, furthermore, they have stated, 


and do now again state, that the public will be def- 
initely, seriously and substantially injured unless 
additional evidence is ordered to be adduced. In 
this case Lancaster: 
"*#*appears *** as a kind of King's 
proctor, to vindicate the public 


interest." Id., 73 App. D.C. 225 
at 229. 


Here, unlike Colorado Radio Corp., the public interest 
requires that additional evidence be adduced in order 
that Ohio Fuel may retain its actual costs incurred in 
1955, including a full 64% return, but no more. 

United States v. Pierce Auto Freight Lines, 
Inc., 327 U.S. 515, cited at page 70 of Ohio Fuel's 
Brief, is not at all in point. The facts in that 
case did not involve the question of whether an 
administrative body can make a certain finding (that 
a 64% rate of return is just and reasonable for 1955) 
and then, in the same order in which such finding 
appears, fix rates for 1955 (which yield a 7.39% rate 
of return) diametrically in conflict with such finding. 
In Pierce Auto the Supreme Court recognized that a re- 
viewing Court has the power of: 

"*##ascertaining whether there is warrant 

in the law and the facts for what the 


Commission has done.” Id., 327 U.S. 
515 at 536. 





Before it issued its June 29th order in this case the 


Commission had in its possession the facts necessary 
to fix just and reasonable rates for 1955. After it 
issued its June 29th decision it was timely informed 
that the 1955 rates fixed in that order yielded a 
$900,000 windfall to Ohio Fuel. The situation in 
Pierce Auto was not even remotely comparable to the 
situation here. | 

In Radio Corporation of America v. United 
States, 341 U.S. 412, the Supreme Court held simply 
that it would not reverse an F.C.C. decision approving 
the Columbia Broadcasting System's incompatible color 
television system because somebody (RCA) claimed that, 
‘ere long, a compatible system would be developed. 
The Court held, furthermore, that: 


"x**the wisdom of the decision made can 

be contested as is shown in the dis- 

ai opinions of two Commissioners." 

Id., 341 U.S. 412 at 420. 
(That the decision must have been paeeee any contested 
is demonstrated by the fact that RCA color is now being 
seen and CBS color is not.) In this case, however, 
there is present a clear-cut legal issue which no one 
will be able to contest after this litigation is 
terminated. In other words, a $900,000 windfall to 
Ohio Fuel will either be left in its hands or returned 


to the appellants and their consuming public, irrevocably, 





as a result of this litigation. In the Radio Corp. of 
America Case the Commission actually considered the 
issue of compatible vs. incompatible color; in this 
case the Commission considered only estimated 1955 
figures, and arbitrarily refused to consider actual 
1955 figures. Under these circumstances, we submit 
that the decision in Radio Corp. is not at all appli- 
cable here. 

| At page 71 of its Brief, Ohio Fuel contends 
that this case "is akin" to United States v. Northern 
Pacific Railway Co., 288 U.S. 490. But in that case, 


unlike this case, a rehearing was granted, the case 


was reheard, and then the record was closed, - after 


which a petition to reopen was denied. In this case 

Lancaster asked for a rehearing but its petition was 
| denied. In the Northern Pacific Case the record was 
closed, after rehearing, on January 15, 1930, and it 
was not until February 3, 1932 that an application 
based on changed economic conditions was made to the 
Commission. As the Supreme Court said: 

"***that body was allowed to consider 

the record and prepare a report without 

notice of any claim in that behalf.” 

Id., 288 U.S. 490 at 493. 
In this case the appellants gave notice to the Com- 
mission that it should fix the 1955 rates on actual 


1955 costs before it issued its rate-fixing order 





and, when in its order the Commission denied such 
proposal, appellants timely informed the Commission 
of the unlawful effect of its denial. The record in 
this case shows that there was no delay whatever in 
raising the issue before the Commission. Unlike the 
Northern Pacific Case, where the error complained. of 
was not raised until two years after the record was 
closed, the error in this case was raised promptly 
after the Examiner's decision was issued and, again, 
promptly after the June 29th order was issued. We 
submit, therefore, that the Northern Pacific Case can 


have no application here. 


At pages 71-74 of its Brief, Ohio Fuel cites 


City of Detroit v. Federal Power Commission, 97 App. 
D.C. 260, 230 F.2d 810, cert. den. 352 U.S. 829, re- 


hearing den. 352 U.S. 919, in support of its contention 
that the refusal to reopen was proper. That case 
involved an appeal from Opinion 269, 3 PUR 3d 396, 
wherein the motion to reopen was an attempt to establish 
an entirely new test year for the fixing of rates for 
the future. As we stated at page 35 of our opening 
Brief, the Commission correctly denied that motion to 
reopen. BUT THE COMMISSION, ON ITS OWN MOTION, RE- 
OPENED THE CASE TO OBTAIN ACTUAL COSTS FOR THE REFUND 
PERIOD AND TO FIX RATES FOR THAT PERIOD ON THE BASIS 





OF SUCH COSTS. Lancaster submits that, on the basis 
of the facts and principles set forth in Opinion 269 
and this Court's decision on appeal therefrom, it was 
discriminatory and unlawful for the Commission in 
this case to fix the 1955 rates on estimates yielding 
Ohio Fuel a $900,000 windfall. Ohio Fuel argues that 
in the Panhandle Case "***the record contained no 
evidence of actual expenses for a full year***" 
(Ohio Fuel's Br. p. 73). That this is a clearly 
incorrect statement is proved by the fact that Pan- 
handle's actual operating expenses for the entire 
test year 1952 were made a part of the record as Item 
SS. The Commission, in Opinion 269, stated: 

"In determining the just and reasonable 

rates of Panhandle, we do not believe 

the Commission should be denied the 

opportunity to utilize and rely upon 

information and data concerning Pan- 

handle's affairs and operations which 

are officially submitted to us in 

conformance with our rules and regulations 

and verified by responsible officers of 

the company. We, therefore, set aside 


the ruling of the presiding examiner and 
accept in the record as [tem the 1 


rm No. 2* of Panhandle. Emphasis 
oe Opinion 269, 3 PUR 3a 396 at 


In this case, however, the Commission refused to look 
at Ohio Fuel's Form No. 2* for 1955 either before or 


* Form No. 2 is the annual report filed with the 
Federal Power Commission by every natural gas 
company. 





after it issued its June 29th order. [In the Panhandle 
Case, the Commission on April 15, 1954 (the date it 
issued Opinion 269) refused to fix the 1953 rates on 
the basis of estimates and fixed, on the Hasis oF 
1952, pro forma costs, only the future rates to be 
effective on and after May 1, 1954. It reopened the 
case, on its own motion, to obtain Panhandle's actual 
costs for 1953 (and the rest of the refund period) 

and to fix rates based upon such actual costs. Its 
refusal to do the same thing in this case, when Ohio 
Fuel's Form No. 2 Report for 1955 was in its office, 
when Ohio Fuel's Form No. 11 Monthly Reports for 
January-August, 1955 were in the record before it, 

and when Ohio Fuel's Form No. 11 Reports for September- 
December, 1955 were in its office in early 1956, was 


an arbitrary abuse of discretion. 


At page 74-75 of its Brief Ohio Fuel cites 


ton Power ht o vo. Public Utilities Commission, 

292 U.S. 290, in support of the contention that it is 
confiscation of Ohio Fuel's property if rates produce 
less than the specified return but it is not confiscation 
of the customers! property if rates produce more than 

the specified rate of return. At the time of the 

Dayton Power decision, Dayton and Ohio Fuel were both 
wholly-owned subsidiaries of Columbia, and Dayton, 
therefore, distributed only gas which was sold to it 
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by its then-sister. At page 75 of its Brief, Ohio Fuel 
chose to quote for the Court only the first sentence on 
page 308 of the Supreme Court's decision. We think the 
Court may wish to read the whole related passage: 


"we have kept in mind the principle that 
'rates substantially higher than the 

line between validity and unconstitutionality 
properly may be deemed to be just and reason- 
able, and not excessive or extortionate.' 
Banton v. Belt Line R. Corp. 268 U.S. 413, 
423, 69 L. ed. 1020, 1026, 45 S. Ct. 534. 


Even so, the burden of proof was on the 
buyer of the gas to show that in these 
transactions with the affiliated seller 


e price was no higher than wou air 


be payable in a regulated business by a 


uyer unrelated t e seller an eali 

at arm's length. *** Id., 292 U.S. 290 

at 305. 
The case involved the validity of Dayton's rates at 
retail, and whether the alleged cost of gas purchased 
from its then-affiliate was the proper cost. Dayton 
and Ohio Fuel are no longer affiliated. Lancaster, 


though not affiliated is, nevertheless, prepared to 


carry the burden of proving that the 1955 rates fixed 
by the Commission produce almost $900,000 more than 
all of Ohio Fuel's 1955 costs including a full 62% 
rate of return, - even though the law would seem to 
be that the Commission and Ohio Fuel should carry the 
burden of fixing just and reasonable rates. 

At page 75 of its Brief Ohio Fuel argues that 
Dayton's whole argument is vitiated because it asserted 





that the Natural Gas Act "requires rates be fixed at 

the lowest level consistent with the cost of service". 
What Ohio Fuel chooses to ignore are the critical words 
"***consistent with the cost of sanvies'l. Ohio Fuel 
knows as well as Dayton that in any cost of service 

there are included dollars resulting from the application 
of a percentage rate of return to a dollar rate base. 

The Commission may well fix the percentage rate of 

return at a level higher than the utility's "bare-bones" 
percentage cost of money, and thus allow return dollars 
of cost in excess of the confiscatory leyel (which, 
incidentally, is exactly what the Commission did do 

in this case). BUT, once having allowed a cost of 
service which results in rates "***substantially higher 
than the line between validity and unconstitutionality***", 
the Commission cannot, we submit, go further and fix 
even higher rates on the basis of figures which bear 

no relation whatever to any item of cost or to anything 


else. 


As this Court said with reference to the 


"Pair-field" price, it: 


"***igs not an item of cost. Its inclusion 
(in the cost of service) as an amount to 
be recouped from consumers as though it 
were a cost *** must find some other 
justification within the periphery of the 

just and reasonable' standards." 
Emphasis Supra parenthetical phrase 


added; City of Detroit, Michigan v. 


Federal fower Com'n, 3! U.S. App. D.C 
260 at 266, 230 F.2d 810 at 81 : 





We submit that there was no justification whatever, and 
certainly none "within the periphery of the 'just and 
reasonable' standards", for the fixing of 1955 rates 
which allow recovery of an item of almost $900,000 


over and above Ohio Fuel's actual 1955 cost of service 


including a full 64% rate of return. The Commission's 


deliberate refusal to look at Ohio Fuel's 1955 Form 2 
Report, and at the January-August 1955 Form 11 Reports 
in the record before it, does not constitute justification 
for its unlawful rate fixing action. 

Lancaster submits that the additional evidence 
sought to be adduced is material, and that it was not 
adduced in the proceedings before the Commission because 
the Commission refused to receive it. Lancaster prays 
that its Application for Leave to Adduce Additional 
Evidence be granted and that, pursuant to Section 19(b) 
of the Natural Gas Act, such evidence be adduced in 
such manner and upon such terms and conditions as to 
the Court may seem proper in the public interest. 

2. Was the Commission's approval of the CD 

rate form based upon substantial evidence, 

are the various arguments against such 

rate form unsound and was the Commission 

not bound to adhere to its previous 

decision rejecting such rate form? 

Ohio Fuel's arguments on the CD rate form 
issue are but duplications of those contained in the 


Commission's Brief; Lancaster's Reply Brief to that 








Brief is filed simultaneously herewith and is directed 
thereto. Further, Ohio Fuel's contentions were 
anticipated in the opening briefs filed herein and in 
Case No. 13,557 and Case No. 13,565. This Reply Brief 
will, therefore, be limited to a discussion of some of 
the statements in Ohio Fuel's Brief which are either 
incorrect or misleading, or both. , 

At page 20 of its Brief Ohio Fuel contends 
that its Exhibit 24 (R. 4788) shows that it has 
obligated itself to pay (over a long term) a total 
minimum of $579,000,000 to its pipeline suppliers. 

But Ohio Fuel omits to state that, of the $579,000,000, 
at least $434,930,153 was voluntarily incurred by Ohio 
Fuel for the sole purpose of supplying its non-CD 
retail customers (R. 4980-4982). Moreover, Ohio Fuel 
admits that its vast storage facilities, and they 
alone, have made it possible for such an obligation 

to be incurred. (Ohio Fuel's Br. p. 35). Ohio Fuel 
states that its annual minimum payment to its suppliers 
is $35,000,000, but it omits to state that, of this 
amount, $26,552,707 was incurred for the sole purpose 
of meeting the demands of its non-CD retail customers. 
(R. 4981) Ohio Fuel correctly states that Dayton 
attributes $8,850,000 of the $35,000,000 annual com- 


mitment to the wholesale customers, and then laments 
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the fact that the demand charge fixed in the June 29th 


order provides for recovery of only $5,967,000 through 
demand charges (Ohio Fuel's Br. p. 20). This latter 
argument has nothing whatever to do with the rate 

| form issue, - it results solely from the methods used 


by the Commission to classify costs between the demand 





and commodity components. Thus, Ohio Fuel's contention 
proves the truth of a point made by Dayton many times 
in the past, to wit, that Ohio Fuel (and Columbia) 
have used the CD rate form issue as an indirect means 
of attacking the Commission's long-established methods 
of cost classification (with which methods they violently 
disagree.) But Ohio Fuel did not apply for rehearing on 
| the June 29th order, - it did not claim that the Com- 
mission erred in its classification procedures. We 
submit that it ought not to be permitted now to attack 
indirectly that which it failed to attack directly. 
Even so, the fact remains that the CD rate form will, 

if sustained, allow Ohio Fuel to collect a flat 
guarantee of 90% of the classified demand costs, or 
$5,370,300 every year, ad infinitum, from the five 
- selected CD customers, regardless of economic conditions, 
weather conditions, or whatever else might happen in 
the distant future. Conversely, however, Ohio Fuel 


'has not asked for, and does not expect, any guarantee 
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at all for the payment of the $26,552,707 annual 


obligation it has voluntarily incurred on behalf of 
its retail customers. We submit that it is unjust, 
unreasonable and unlawfully discriminatory for the 


Commission to force five out of 600,000 customers to 
guarantee payment of $5,370,300 a year to Ohio Fuel 
forever. : 

At page 33 of its Brief Ohio Fuel contends 
that "***the average day rate is not based on the 
amount of capacity provided***" and that because of 
this, "***the distribution company would not incur 
the full capacity costs *** and could not pass such 
costs on to the ultimate consumers." This statement, 
we submit, constitutes proof that Ohio Fuel has sought, 
and the Commission has approved, a scheme whereby rates 
to the ultimate consumers will be needlessly increased. 
However, the assumption that "***the average day rate 
is not based on the amount of capacity provided***" 
is not correct. Ohio Fuel's costs are classified 
between the demand and commodity components, and the 
demand costs include costs incurred to meet the single 
peak day as well as other days. Because there are 
fewer demand Mcf units in the average day of the peak 
month than in the single peak day, the level of the 


demand charge is substantially higher under the average 





day method. Thus, if the Commission had approved the 
average day rate in this case, Ohio Fuel would have 


been allowed a demand charge of $2.15 per Mcf of 


. billing demand instead of $1.56 per Mcf of billing 


demand (June 29th Order, Appendix B, R. 6873). The 
higher level of demand charge under the average day 
rate does, therefore, provide for the recovery of 
the costs connected with providing peak day capacity. 
Thus, it is not correct to say, as Ohio Fuel says, 
that "***the average day rate is not based on the 
amount of capacity provided***". It is, in short, 
based on the costs connected with the capacity 
provided, since it is based on all costs classified 
to the demand component. (If Ohio Fuel's main con- 
tention is, as it seems to be, that not enough costs 
are classified to the demand component, then it has 
chosen the wrong forum and the wrong time to press 
its clain.) 

At page 36 of its Brief Ohio Fuel contends 
that it "***has no policy control with respect to its 
wholesale customers! retail business". But at no time 
in the 57 day hearing did it tell Lancaster if and how 
its policies were wrong and, moreover, it has consistently 
effected control over Lancaster's operating policies for 


many years. It has told Lancaster how to estimate its 





requirements, it has refused to give Lancaster the 


benefit of the high load factor sales it makes at 

retail in the heart of Lancaster's service area (see 
Ohio Fuel's Br. p. 38-39), and it has, with the 

approval of the Commission, effectively controlled 
Lancaster's policy control with reference $0 sales of 
gas for boiler fuel use. Moreover, Ohio Fuel has, by 
filing rate increase after rate increase, vitally 
affected Lancaster's policy control over the pricing 

of gas at retail. Furthermore, Ohio Fuel, again with 
the approval of the Commission, has put Lancaster in 

@ position where its control over its source of gas is 
seriously restricted. Lancaster cannot look for another, 
and perhaps cheaper, source of natural gas without 
"running up against" the opposition of Ohio Fuel . 
Furthermore, Ohio Fuel has in the past, and can in 

the future, exercise control over the amount of gas 
which a wholesale customer can sell. For years it 
restricted the sale of gas by its wholesale customers 
because of a gas shortage. Thus, it effectively exercised 
"policy control" over its wholesale customers. The record 
in this case shows clearly that Ohio has, does, and will 
continue to exercise ™**policy control with respect to 
its wholesale customers' retail business". See, e.g., 


R. 5349. What it seeks here, and what the Commission 





has granted it, is an even greater control over the 
wholesale customers, to wit, the power to force them 
to install expensive LPG peak shaving equipment (which 
Ohio Fuel already has but refuses to use for peak 
shaving purposes), the power to force such customers 
to sell interruptibie gas at a loss in order to attract 
such loads in a market in which Ohio Fuel already has 
&@ great competitive advantage, and the power to force 
such customers to make financial guarantees to Ohio 
Fuel like those it makes to its suppliers, even though 
such customers have no storage facilities (and, indeed, 
no opportunity to get any such facilities), with which 
to justify the making of such guarantees. Indeed, Ohio 
Fuel admits that it could not have made the guarantees 
it did for southwest gas, without its storage (Ohio 
Fuel's Br. p. 35). 

At page 42 of its Brief Ohio Fuel contends 
that the curtailment section of the Tariff (R. 4775, 
Lancaster's Br. p. E-27) is not discriminatory against 
the CD customers, and that Ohio Fuel has “announced” 
that it will curtail its retail industrial customers 
before asking the CD customers to curtail their retail 
industrial customers. Ohio Fuel adds that this 


announced policy was called "oral" by Dayton but was, 


in fact, introduced in writing as Item KK, R. 5493. 





Item KK is the "System Dispatching Procedure for Daily 


Apportionment of Gas" of the Columbia system, and it 
does not provide that Ohio Fuel will curtail its 
retail industrial customers to the maximum extent 
possible before asking the CD customers to curtail 
their retail industrial customers. R. 5495, 5498-5501. 
Furthermore, Item KK became a part of the record only 
because Dayton, not Ohio Fuel, offered it. R. 2979. 
Moreover, Item KK makes it clear that Ohio Fuel will, 
if necessary, ask the CD customers to curtail their 
loads before Ohio Fuel makes maximum use of its vast 
LPG peak shaving facilities. R. 5497-5501. In 
addition, the dispatching procedure contained in Item 
KK is not 2 part of the Tariff approved in the June 
29th order and is, therefore, subject to change by 
Columbia without notice to anyone. In fact, Dayton 
was never informed of the existence of Item KK until 
its existence was brought out on cross-examination of 
a Columbia witness. The plain fact is that, under the 
words in the Tariff as approved, Ohio Fuel can apply 
either its old or its new curtailment policy; and, 
even under the new policy, it intends to continue 
serving its own retail space-heating customers while 
curtailing deliveries to the CD customers who must, 


nevertheless, continue paying as though they were 





getting all the gas they need. We submit that Ohio 
Fuel has not refuted Petitioners' argument on this 
point. 

At page 44 of its Brief Ohio Fuel contends 
that if it makes an "error in estimate" or an error 
"in its planning and construction", then it will be 
required to pay buyers a penalty for any resulting 
under-deliveries. BUT, whether a CD customer makes 
an error or whether it does not, it will have to pay 
Ohio Fuel a penalty for excess takes. Thus, Ohio Fuel 
has itself spelled out the unfairness of the penalty 


| provisions for all to see. We submit that, if any 


penalty provisions are lawful, then they should treat 
sellers and buyers alike. Just as Ohio Fuel escapes a 
penalty if underdeliveries result from "***any***cause*** 
not reasonably within (its) control***" (R. 4769, 4897, 
Lancaster's Br. p. E-8, E-21), so also should the buyers 
escape a penalty for excess takes if such takes result 
from a cause not reasonably within their control. Ohio 
Fuel's counsel attempts now to qualify the testimony 

of its chief policy witness, Mr. Scanlon, but the 
qualification does not appear any where in the record. 
It remains a fact that, since Ohio Fuel would never 
deliberately underdeliver, any under-delivery will be 


from a cause "***not reasonably within (its) control***," 





Conversely, however, under the Tariff as approved the 
buyers must pay severe penalties for excess takes 
whether or not such takes result from a cause "***not 
reasonably within (their) control***.” R. 4769-4770 
(Lancaster's Br. p. E-8, E-9.) We submit that the 
penalty provisions in the approved tariff are unduly 
discriminatory against the CD buyers in favor of Ohio 
Fuel and are, on their face, unlawful. The Commission's 
order approving them should be reversed. ! 

At page 44 of its Brief Ohio Fuel contends 
that Ohio Fuel is not, under the words of its Tariff 
(R. 4768, Lancaster's Br. p. E-7), the sole judge and 
jury as to whether gas lost should be included in the 
billing demand. It cites the testimony of its Witness 
Scanlon at R. 1275-77 in support of its argument. We 
submit that the record does not support the argument. 
The critical question and answer are: : 

"***would the question of whether or not 

natural gas lost would be included in 

determining the billing demand would 

(sic) rest within the sole discretion 

of the supplier? | 

A. Yes, if you couldn't frien eial tee 

satisfactory proof that it wasn't due 

to your negligence." R. 1276. | 
Of course, with or without testimony the fact remains 


that the words in the Tariff itself set Ohio Fuel up 


as the judge and jury, and it is the words of the 





Tariff, as approved by the Commission, which are here 
before the Court on review. We submit that it was 
unlawful for the Commission to transfer to Ohio Fuel 
the right to determine what is or is not "satisfactory 
evidence”. The Commission order making such transfer 
should, therefore, be reversed. 

At page 45 of its Brief Ohio Fuel contends 
that, under the CD rate form, "***the buyer's obligation 
under a service agreement *** extends no longer than the 
seller's obligation for supply.***" There is no such 
provision in the Tariff as approved by the Commission. 
The Tariff, on its face, provides that: 

"Me Contract Demand currently in effect 

shall never be decreased in any twelve 


(12) months! period by more than five 
per cent (5%) of the greatest Contract 
Demand previously at any time in effect 
and the aggregate amount of all such 
decreases made under the provisions of 
this Paragraph shall never operate to 
reduce the Contract Demand to less than 
ninety per cent (90%) of said greatest 

ntract mand previously at anytime 
in effect. Emphasis supplied; R. 4775, 
Lancaster's Br. p. E-27. 


No testimony, no amount of briefing, can change the 
easily understood language contained in the Tariff. 
The words for which emphasis is supplied can mean only 


one thing, to wit, that a customer can never decrease 


his contract demand by more than 10% of the greatest 


contract demand ever previously in effect. Whether 


a@ service agreement for some term is signed or not, 
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the customer will always be bound by the above-quoted 
section. In short, the Commission has granted Ohio 
Fuel a perpetual guarantee, a guarantee far greater 
than that made by Ohio Fuel to its suppliers, and no 
amount of briefing can change the words of the Tariff, 





or their plain meaning. "Never" means "never", and 
the termination of a given service agreement will not, 
and cannot alter the plain words in the Tariff, a 
tariff which would remain applicable and in full force 
and effect whether or not there is an existing or a 
terminated service agreement. Ohio Fuel apparently 
convinced the Commission, and is here attempting to 
convince the Court, that the above-quoted words do not 
mean what they say but, on the contrary, that they 
mean a customer can: : 
1. sign a service agreement for twenty 
years, containing a certain contract 
demand figure; : 


2. increase the contract demand figure 
during the term; and 


3. at the termination date of the 
contract, sign a new service agreement 
with a contract demand figure of, say, 
50% of the highest contract demand 
ever previously in effect. | 


The Tariff does not so provide; it requires the 
customer to continue paying on the basis of not less 
than 90% of the highest contract demand ever previously 


in effect, whether he signs a new service agreement or 
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not. The provision in the Tariff is, therefore, 


unjust and unreasonable. It is unduly discriminatory 


against the CD customer in favor of Ohio Fuel and, 


therefore, the Commission's order approving it should 
be reversed. 

At page 45 of its Brief Ohio Fuel argues that 
there is no testimony to support the contention that 
the boiler fuel clause in the Tariff (R. 4886, Lan- 
caster's Br. p. E-6), is inconsistent with the CD Rate. 
We submit that no testimony is necessary. As the Com- 
mission's own Staff has stated: 

"That boiler fuel limitation *** exerts 

a direct effect upon the retail market 

of the wholesale customer.4/ *** 4/ Some 

natural gas companies contend for rate 

form inducements in order to keep or 

attract the bulk boiler fuel loads 

which Columbia prohibits." (Com. Staff 

Brief to Examiner, p. 10, Lancaster's 

Br. p. C-14, 0-15) 

Ohio Fuel's basic premise in proposing the CD rate form 
is that it will promote the developmental of "***inter- 
ruptible industrial load ***" (Ohio Fuel's Br. p. 23), 
and that it is necessary to "***improve load factor ***" 
(Ohio Fuel's Br. p. 29). It is axiomatic that the sale 
of gas for boiler fuel usage is an interruptible sale 
and that such sales are a means of improving load 
factor. It is true that, because Ohio Fuel's present 


level of rates is so high, the potential boiler fuel 





market is not presently significant. Nevertheless, 
Dayton and Cincinnati, with their large electric 
generating plants, could (but for the tariff) them- 
selves use gas for boiler fuel in large quantities 

and they could substantially increase their purchase 
load factors by so doing. Thus, Ohio Fuel and the 
Commission demand that they improve their load factors 
but, at the same instant, they enforce a Tariff restriction 
which prohibits the use of one important means by which 
such load factors could be improved. Furthermore, Le 
Lancaster, Dayton and Cincinnati are to be forced to 

buy under a CD rate, and to pay on the basis of a@ con- 
tract demand Mcf figure, then we submit that they (and 
not Ohio Fuel) ought at the very least to have the 

right to determine the end use of the gas for which 

they are forced to pay. Therefore, we submit that the 
order approving the CD Tariff should be reversed because 
that Tariff contains a limitation on use which is wholly 
in conflict with the alleged purpose of the Tariff. 


Conclusion | 
The Commission arbitrarily refused to consider 
Ohio Fuel's actual 1955 operating experience in Tixine 
the rates for that year. It arbitrarily refused to 
afford Lancaster the same fair treatment which it 


afforded Ohio Fuel in Dockets G-1786 and G-1965 (Inter- 


venor Dayton's opening Br., Appendix B), Ohio Fuel and 
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Panhandle's other customers in Dockets G-1116, et al. 
(Op. 269, 3 PUR 3d 396 at 455-456), and Northern 
Natural's customers in Dockets G-1382, et al. (Op. 
228, 95 PUR(NS) 289 at 313). Therefore, Lancaster's 
application for Leave to Adduce Additional Evidence 
should be granted. The evidence is material and the 
Commission refused to receive it. 

The only evidence in the record to support 
the CD rate form is in the form of self-serving 


declarations by Ohio Fuel's witnesses. The Commission's 


own Staff, having no "private axe to grind", opposed the 


CD rate form. Neither Ohio Fuel nor the Commission has 
pointed to any change in facts since the issuance of 
Opinion 273 which would justify a reversal of that 
opinion. That the Commission permitted an unlawful 
appeal from that opinion cannot be doubted. The pro- 
visions contained in the CD Tariff are unjust, un- 
reasonable and unduly discriminatory; they are unlawful 
on their face. The rate form decision of the Commission 
should, therefore, be reversed. 

Respectfully submitted, 
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NO. 15,552 

STATEMENT OF QUESTIONS PRESENTED 
1. Did the Federal Power Commission (the Commission) on 
June 29, 1956 lawfully fix rates for The Ohio Fuel Gas 
Company's (Ohio Fuel's) jurisdictional sales in 1955, 
where the rates so fixed were based upon estimated 1955 
cost experience, where the actual 1955 cost experience was 
available to the Commission, and where the rates fixed on 
June 29, 1956 yielded to Ohio Fuel almost $900,000 more 
than its actual 1955 costs (including the 62% rate of 
return found by the Commission on June 29, 1956 to be 
the just and reasonable return for 1955)? 


2. Did the Commission lawfully approve the contract de- 


mand (CD) rate tariff for application by Ohio Fuel to five 


of its 600,000 customers, where the record shows that 
such tariff (1) was disallowed by the Commission in 
Opinions 258, 258-A, 272, 272-A and 273, (ii) was ap- 
proved on June 29, 1956 in a collateral attack on Opinion 
273 and its accompanying order, (iii) was approved on 
June 29, 1956 without any finding that changes in cir- 
cumstances had occurred since the issuance of Opinion 
273, and (iv) is wholly unjust, unreasonable and unduly 
discriminatory against the five customers who would be 


forced to buy gas under it? 
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JURISDICTIONAL STATEMENT 

On June 29, 1956 the Commission issued 
an order In the Matter of The Ohio Fuel Gas Company, 
FPC Docket No. G-2281. The City of Lancaster, Ohio 
(Lancaster), Petitioner in this appeal, applied for 
rehearing, its application was denied, and it appealed 
to this Court in this case. The Dayton Power and Light 
Company (Dayton) was allowed to intervene heed by 
Order of the Court dated October 19, 1956. The Court 
has jurisdiction to order the taking of additional 
evidence and to review the Commission order, under 


Section 19 of the Natural Gas Act (the Act). 


STATEMENT OF THE CASE 
I. Introduction. : 

The background of this case is stated in 
Lancaster's Application to Adduce Additional Evidence 
and Petition to Review and, therefore, need not be 
unnecessarily repeated here. | 
II. The Rates for 1955. | 

Ohio Fuel, under Section 4 of the Act, 
filed certain rates with the Commission on September 


18, 1953 which, as revised, the Commission permitted 


to become effective,subject to refund,on March l, 

1954. R. 6439-6442, The Commission on June 29, 1956 
finally found that the filed rates were "unjust and un- 
reasonable and should be disallowed". R. 6868, par. (3). 
It found that the rates and charges set forth in the 
order (R. 6870-6871, par (c)) "are just and reasonable 
for the periods noted." R. 6868, par. (6). Among those 
rates are a demand charge of $2.15 (on the average day 
demand basis) and a commodity charge of 32.43¢, appli- 
cable to the calendar year 1955, inter alia. R. 6868, 
par. (6)(1ii). Those rates were fixed on the basis of 


estimated 1955 costs. R. 6873. The Commission had 


before it Ohio Fuel's actual 1955 costs for the first 
eight months of 1955 (R. 6005-6012), and for the entire 
year (Ohio Fuel's FPC Form 2 Annual Report for 1955, 

@ public record required to be filed on or before April 
30, 1956, and Ohio Fuel's FPC Form 11 Monthly Reports 
for 1955, filed before April 30, 1956). The Commission 
did not consider the actual facts for 1955 but used 
estimated experience. Lancaster moved to reopen the 
record to make the actual facts for the past period 
(1955) a part of the record, the Commission, although 
ample evidence was available to show the need for re- 


opening, refused. The Commission-prescribed rates 





allow Ohio Fuel a 7.39% actual rate of return for 1955, 
or almost $900,000 more than its actual 1955 costs (in- 
cluding the full 62% return found by the Commission to 
be just and reasonable, R. 6864, fourth par., first 
sentence). 

If additional evidence is sndexaé Re be taken, 
Dayton and Lancaster can and will prove that Ohio Fuel's 
actual wholesale cost of service for 1955, INCLUDING THE 
FULL 62% RATE OF RETURN FOUND BY THE COMMISSION TQ BE 
REASONABLE, was approximately $22,461,435. Dayton and 
Lancaster can and will prove, further, that UNDER THE 
COMMISSION'S ORDER Ohio Fuel has unlawfully been al- 
lowed to keep revenues of approximately $23,346,712, 
or approximately $885,277 MORE THAN ITS ACTUAL 1955 CosTS 
(INCLUDING THE FULL 63% RATE OF RETURN). This is con- 
trary to the Natural Gas Act which requires rates be fixed 


at the lowest level consistent with the cost of service. 


III. The Contract Demand (CD) Rate Form. 

The Commission in its June 29th order approved 
the contract demand (CD) form of tariff for application 
to five of Ohio Fuel's twenty-five jurisdictional cus- ~ 
tomers. R. 6860, footnote 2; R. 4880-4909, as revised, 
R. 4767-4775. The effect of the June 29th order is to 
compel only a few out of Ohio Fuel's 600,000 plus cus- 


tomers to guarantee payment to Ohio Fuel of at least 
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90% of the demand costs allocable to them. R. 1091, 1214, 
1216, 1230, 1572. On the other hand, the 20-odd other 
wholesale customers will guarantee Ohio Fuel nothing, and 
the thousands of retail customers (including some whose 
peak-day takes of gas are greatly in excess of Lancaster's, 
see R. 5242-5254) will pay only minimum bills equal to 14- 
15%@ of revenues, and those only from month-to-month or 
for only one year at the very most. R. 1069, 1100, 1424, 
1531, 1534, 2565. 

The effect of the CD rate form will also be 


that the CD customers, with no storage at all to minimize 


the impact, will be making guarantees to a company which 
has enormous storage facilities with which to minimize 
the rigidity of its purchased gas costs. R. 5201. Con- 
sequently, the issue is whether five out of Ohio Fuel's 
600,000 plus customers should have been hand-picked by 
compulsion to guarantee Ohio Fuel far more money for a 
much longer period than anybody else. Dayton and Lan- 
caster are willing and prepared to pay Ohio Fuel minimum 
bills on the same basis and to the same extent as its 
other customers pay. R. 2843, 2844. The fact that Ohio 
Fuel would have only a few of its customers (representing 
less than 25% of its total sales) under a compulsory 


CD rate form is proof enough that that rate form is 


a. 








unnecessary. There are, however, many sound reasons 


why the CD tariff is unnecessary to Ohio Fuel and why 
it is unfair to the wholesale customers. There is sub- 
stantial proof that Ohio Fuel did not sustain the 
burden of proving a need for, and the lawfulness Ox, 


its CD tariff. This proof is set forth in the Argument, 


infra. 


STATEMENT OF POINTS © 


| 


1. The Court should require the rates for 1955 to be 
fixed on the basis of actual 1955 costs. : 

2. The CD rate form is unlawful and against public 
policy. : 


A. The Commission allowed Ohio Fuel to make an 
unlawful collateral attack upon its own 
- Opinion 273 and accompanying order; 


B. The Commission approved the CD rate form 
without finding any changed circumstances 
since the issuance of Opinion 273; | 


C. The substantial record evidence proves that 
the CD rate tariff is (1) unnecessary for 
Ohio Fuel (ii) discriminatory against the 
five CD customers in favor of Ohio Fuel, and 
its retail customers, and (iii) unjust, un- 
reasonable and against the public interest; 


D. The CD tariff contains many provisions which, 
as a matter of law, are unjust, unreasonable 
and unduly discriminatory against the five 

customers who would be forced to buy gas under 


° 


SUMMARY OF ARGUMENT 


I. The Court should require the rates for 1955 to be 


fixed on the basis of actual 1955 costs. 
It was unlawful for the Commission to fix 1955 


rates on the basis of estimated costs when the actual 
costs were before it. The Supreme Court has held that, 
when actual experience is available, it must be con- 
sidered. West Ohio Gas Co. v. Comm'n (No. 2 (1935), 


294 U.S. 79. The Commission's excuse for not reopening 


on the groundsthat "delay" might result is not a valid 


reason for refusal to reopen. Qhio Bell Tel. Co. v. 
Comm'n (19357), 301 U.S... 292 at 304-305; see, also, 


Savannah River Electric Co. v. Federal Power Com'n 
(1947), 4 Cir., 164 F.2d 408 at 410, wherein it is 
stated: 


"While these matters occurred after the 
hearing before the Commission, all are 


matters of public record of which we 
can take judicial notice *** They are 


proper subjects for our consideration 

in passing upon the Company's petition 

KEK 
See, also, National Coal Ass'n v. Federal Powe om- 
mission (1951), 89 U.S. App. D.C. 135 at 139, 191 
F.2d 462 at 466. 


It was unlawful for the Commission to in- 


Plate Ohio Fuel's 1955 revenues by using estimated 





costs, when actual costs were available. It is: 


"***the statutory mandate that costs 
are to be restricted to actual ex- 


penditures and are not to be il- 
legitimately inflated by any device. 
wae ennsylvania Power & Light Co. 
v. Federal Power Com'n (1944), 3 Cir., 
139 F.2d abe at 450, certiorari denied 
3% U.S. 79 (Emphasis supplied.) 
Lancaster's application to adduce evidence of Ohio 
Fuel's actual 1955 costs should, therefore, be 
granted. Ohio Fuel argues that: : 
"***¥q rate based on an adjusted or 
pro forma cost of service does a 
Lek of ti job if it comes within _ 


of the overall prediction HH" 
1's Reply to ton's Answer 


Ohio Fuel's Motion to Dismiss in 
ioe i in this Court age _end 
full par. i 
The 1.14% of which Ohio Fuel speaks amounts to almost 


$900,000 in excess of Ohio Fuel's actual 1955 costs. 
It is greater than the $843,000 deficiency which 
caused Ohio Fuel to seek (R. 6218-6232), and the 
Commission to grant, a reopening in Docket Nos. 

G-1786 and G-1965. There, Ohio Fuel claimed that 

the rates prescribed by the Commission in Opinion 273 
yielded an actual rate of return for a refund period 
of 5.46%, or only .79% lower than the 62% return found 
in Opinion 273 to be just and reasonable. Yet it 


sought and was granted a reopening. Lancaster and Dayton 


-[- 


asked and ask only for the same fair treatment in this 


case. 


II. The CD rate form is unlawful. 

The Commission erred in approving the CD rate 
form. In its Opinion 273 and accompanying Order the 
Commission sustained Lancaster's and Dayton's objections 
to the CD tariff of Ohio Fuel, and held it to be unneces- 
sary and unreasonable. This decision was not appealed. 
In fact it was not even contested by Ohio Fuel in its 
Application for Rehearing thereof. Yet here, the Com- 
mission allowed Ohio Fuel to make an unlawful collateral 
attack upon its own rate form decision in Opinion 273. 
The Commission found no changes in circumstances justi- 
fying a reversal of that opinion; there were no such 
changes. The CD tariff contains many provisions which 
are, on their face, unjust, unreasonable and unduly 
discriminatory. At no time has the Commission found 
that the findings of fact in Opinions 258, 258-A, 272, 
272-A and 273 (all of which involved the CD tariff of 
Ohio Fuel or its sister companies) were erroneous, or 
that the facts found there do not now exist. The 
record in this case proves that the facts which led 
to those opinions are also present here. The Commis- 


sion is not a United States Court of Appeals, - it 


=. 38 


had no right to take an appeal from Opinion 273 in the 
absence of an application for rehearing. No such applica- 
tion was filed as to the rate form issue. ‘The action of 


the Commission should, therefore, be reversed. 


ARGUMENT 


I. The rates for 1955 should be based on actual 
1955 costs. 


Since the Commission decided in dg June 


29th Order that a 64% rate of return for the refund 
period of 1955 is just and reasonable, Dayton respect- 
fully submits that the just and reasonable rates for 
1955 should actually give Onio Fuel a 63% rate of re- 
turn, - no higher and no lower. The result of applying 
the rates fixed by the Commission in its Order ($2.15/ 
32.43¢, R. 6870) is that the Commission has unlawfully 
allowed Ohio Fuel to take from and keep from its whole- 
sale customers approximately $885,277 in excess of its 
1955 costs. Since the Commission itself recognized that 
its "***prescription of just and reasonable rates re- 
lates back ***" to March 1, 1954 (R. 6862), it can only 
be concluded that the Commission refused to recognize 
the fact that the rates which it prescribed for 1955 
yielded to Ohio Fuel approximately a 7.39% rate of 
return instead of the 62% rate of return which the 
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Commission found reasonable. We submit that the Com- 
mission could not lawfully allow Ohio Fuel to retain 
approximately $885,277 over the return it had found to 


be reasonable and, for that reason, we respectfully 


submit that the Court should require a reopening in 


order that rates for 1955 may be fixed which will give 
Ohio Fuel ALL OF ITS COSTS, INCLUDING A FULL 624% RATE 
OF RETURN, BUT NO MORE. 

Dayton respectfully asks this Court, clothed 
as it is with authority to protect the interest of Lan- 
caster, Dayton and their customers, to grant them the 
same relief which the Commission itself granted in 
previous Ohio Fuel rate proceedings on a motion by 
the Commission Staff in Docket No. G-1268 and on a 
motion by Ohio Fuel (R.6218-6232 in this case) in 
Docket Nos. G-1786 and G-1965. 

3 In Docket No. G-1268, the Commission's Staff 
Counsel on January 12, 1951 moved to reopen the hearing 
for the introduction of new cost evidence which was not 
available at the conclusion of the hearing in that case. 
On January 20, 1951 Ohio Fuel filed an Answer to Staff 
Counsel's Motion in which it argued that the new evidence 
should not be allowed because: (1) Staff's Motion did 
not comply with the Rules; (2) it violated the letter 





and spirit of the Natural Gas Act; (3) it sought an 


order which would require an entirely new rate case; 
and (4) there must be an end to a rate case. The Con- 
mission on February 7, 1951 issued its "Order Granting 
Petition to Reopen Hearing", for the purpose of re- 
ceiving evidence as to Ohio Fuel's ACTUAL EXPERIENCE 
(sales, costs and temperature conditions). 

Dayton, in its Exceptions to the Examiner's 
Decision of April 2, 1956 in the Docket No. G-2281 
involved in this case, specifically contended that the 
rates for the 1955 refund period should be based upon 
Ohio Fuel's actual experience in 1955; and Lancaster 
so contended in its application for rehearing, now 
here on review. Now, again, Lancaster and Dayton 
petition and ask the Court to require the Commission 
to take action identical to that which it took in Docket 
No. G-1268. Dayton repeats, - it requests that it be 
afforded the same, but no better, treatment than was 
granted in an identical situation in the previous Ohio 
Fuel Rate Case at Docket G-1268. : 

In Docket Nos. G-1786 and G-1965, Ohio Fuel 
on August 24, 1954, AFTER THE ISSUANCE OF OPINION NO. 
273, filed an Application for a Stay and Rehearing of 
Opinion No. 273, and "FOR THE REOPENING OF THE RECORD FOR 








THE INTRODUCTION OF ADDITIONAL EVIDENCE." R. 6218-6232. 


In that Application, which is a part of the record in 
this case (R. 6218-6232), Ohio Fuel stated that the 
rates prescribed by the Commission in Opinion No. 273 
for the two-year refund period ended February 28, 1954 
‘resulted in a deficiency of $843,000 and a rate of 
return of only 5.46%. R. 6219. Ohio Fuel stated that 


the rates for the subject two-year period "***should 
be determined upon the basis of actual experience." 
R. 6220. Ohio Fuel stated, further, that "***revenues 
at the rates prescribed in the Order would produce, 
pot the 63% rate of return which the Opinion found 
reasonable, but *** onl 46%." R. 6221. (Emphasis 
supplied. ) 

In THIS proceeding, Dayton and Lancaster 
state that the revenues at the rates ($2.15/32.43¢) 
prescribed for the year 1955 in the Commission's Order 
of June 29th produce for Ohio Fuel, "not the 624% rate 
of return which the Order (of June 29th) found reasonable, 


but approximatel -" After Ohio Fuel filed its Ap- 
plication in Docket Nos. G-1786 and G-1965, the Commis- 
sion on September 27, 1954 issued its Order (Appendix 


B attached hereto) reopening the proceeding for "***the : 
limited purpose of receiving actual data for the 





computation of a rate base, cost of service and determina- 


tion of rates ***" for the period involved (emphasis 
supplied). THIS IS EXACTLY WHAT DAYTON AND LANCASTER 
ASK FOR IN THIS PROCEEDING, - the same treatment, no 


better and no worse, that was afforded Ohio Fuel in 
Docket Nos. G-1786 and G-1965. Surely the Commission 
should at least have allowed the introduction of ad- 
ditional evidence showing Ohio Fuel's actual costs 
including NO MORE than the 64% rate of return found 
reasonable by the Commission for 1955. | 
THE RATES PRESCRIBED IN THE JUNE 29TH ORDER 
FOR 1955, WHEN TESTED BY OHIO FUEL'S ACTUAL EXPERIENCE 
DURING THE YEAR 1955 WITHIN THE PRINCIPLES CONTAINED 
IN THE ORDER, PRODUCE FOR OHIO FUEL: 
TOTAL REVENUES BASED ON ACTUAL 
COST OF SERVICE (See Exhibit 2 
attached to Lancaster's Petition) 
USING PRINCIPLES S PeLy Ete IN THE 
ORDER (including a full 6,4 RATE © 
OF RETURN) i $22,461,435 


REVENUES UNDER RATES PRESCRIBED 
IN THE ORDER | 23,346,712 


EXCESS REVENUES OVER COSTS | 885,277 


ACTUAL RATE OF RETURN (See . 
Exhibit 1 attached to Lancaster's 
Petition) UNDER RATES PRESCRIBED 
IN THE ORDER | 7.39% 





At page 8 (R. 6864) of the text of its 
June 29th Findings and Order, the Commission stated: 


"Por the refund period, from March l, 
1954, through the June 1956 billing 


month, the substantial evidence sup- 
orts a rate of return for Ohio 

Nowhere in the text did the Commission say that a 
7.39% rate of return for 1955 is supported by ANY 
evidence, yet the Order allowed rates which generate 
that approximate rate of return. 
| Attached to Lancaster's Petition and made a 
part thereof, are the Exhibits which prove that the 
Commission's Order IN FACT allows Ohio Fuel a rate of 
return of approximately 7.39% for 1955 and requires 
Ohio Fuel's wholesale customers to pay Ohio Fuel ap- 
proximately $885,277 more than it is entitled to. 
Actually, the amount retained by Ohio Fuel and its 
rate of return for 1955 under the rates prescribed in 
the Order are probably greater than the figures set 
forth in Exhibit 1, Lines 17 and 37, Appendix A to Lan- 
caster's Petition. As is shown in the notes to the exhi- 
bits, no adjustment was made to working capital for the 
additional income taxes generated by the Commission's 
rates, and income taxes were computed on the excess rev- 


enues illowed at 52% with no effect given to the 


=jh= 


consolidated income tax savings resulting from Ohio 


Fuel's being a subsidiary of Columbia Gas Systems, Inc. 
Similar adjustments have been made in the past, and 
would probably be made here in a Commission Staff 
study, and the excess collections retained by Ohio Fuel 
under the June 29th order, and its 1955 rate of return, 
are probably even greater than shown on Exhibit Le 

The Commission's action in ignoring the actual 
known cost experience of 1955 was contrary to the Supreme 
Court's decision in West Ohio Gas Co. v. Comm'n. No. 2 
(19355), 294 U.S. 79. Just and reasonable rates must be 
fixed on the basis of known facts where such facts are 
available. Summerfield v. Civil Aeronautics Board 
(1953), 92 U.S. App. D.C. 248, 207 F.2d 200, affirmed 


(1954) 347 U.S. 67; Zenith Radio Corp. v. Federal Com- 
munications Com'n (1954), 93 U.S. App. D.C. 284, 211 


F.2d 629; City of Pittsburgh v. Federal Power Com'n 
(decided March 8, 1956), 99 U.S. App. D.C. iL at; 
footnote 33, 237 F.2d 741 at 752, footnote 33; Fleming 
v. Federal Communications Comm'n (1955), 96 U.S. App. 
D.C. 223, 225 F.2d 523; Enterprise Company ‘. Federal 
Communications Com'n (1955), 97 U.S. App. D.C. 374, 


231 F.2d 708. Albertson v. Federal Communications 
Com'n (1950), 87 U.S. App. D.C. 39, 182 F.2d 397; 
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Butterfield Theatres, Inc. v. Federal Communications 
Com'n (decided May 24, 1956), 99 U.S. App. __ (Nos. 
12,666 and 12,667), 237 F.2d 552. 

Nor can the possibility of delay (not pre- 





sent in this case as to any future rates) constitute 
an excuse for failure to reopen. Qhio Bell Tel. Co. 
v. Comm'n (1937), 301 U.S. 292 at 304-305; see, also, 
Alabama Power Co. v. McNinch (1937), 68 U.S. App. D. C. 
(132, 94 F.2d 601; FPC Opinion No. 269, 3 PUR 3d 396 at 
455-456 (cf. 406); City of Detroit, Michigan v. Federal 
Power Commission (1955), 97 U.S. App. D.C. 260 at 262, 
230 F.2d 810 at 812, certiorari denied 352 U.S. 829, 
rehearing denied November 19, 1956, __ U.S. _;3 
Tennessee Natural Gas Lines v. Federal Power Com'n 
(1954), 95 U.S. App. D. C. 250, 221 F.2d 531; Missis- 
sippi River Fuel Corp. v. Federal Power Com'n (1947), 
82 U.S. App. D.C. 208, 163 F.2d 433; Niagara Falls 
Power Co. v. Federal Power Commission (1943), 2 Cir., 
137 F.2d 787 at 796, certiorari denied 320 U.S. 792. 
Lancaster has set forth in its Brief the 
law applicable to this case, and has shown the applica- 
bility of the Supreme Court's West Ohio Decision (and 
others) to the case at bar. The rule of law is 


simple, clear, and eminently just, - both to natural 
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gas companies and to their customers: where actual 
experience is available for a given period, it must 
be used in fixing rates for that period. The Commis- 
sion failed to follow the rule as laid down by the 
Supreme Court and by this Court. : 

Therefore, Dayton respectfully submits that 
the Court should require reopening of the record in the 
Commission proceeding at Docket G-2281 for the limited 
purpose of adducing actual data for the computation 
of a rate base, cost of service and determination of 
rates for the year 1955. (Dayton respectfully suggests 
that the Court use language identical to that which 
the Commission itself used in its order issued September 
27, 1954 in Dockets G-1786 and G-1965, when the Com- 
mission granted a Motion by Ohio Fuel identical to the 
Application here made by Lancaster. A copy of the 
Commission's said order is attached hereto as Appendix 


B.) 


II. The CD tariff is unlawful. : 
A. The Commission allowed Ohio Fuel to 
make an unlawful collateral attack 
upon its own Opinion 2735 and accom 
panying order. 
This matter has been thoroughly covered in 


Lancaster's Brief as Petitioner. The Commission's 
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action should be reversed on the basis of the law as 

| pronounced in Panhandle Bastern Pipe Line Co. v. 
Federal Power Com'n (decided April 27, 1956, re- 
hearing denied June 5, 1956), 3 Cir., 232 F.2d 

467 at 473. The CD tariff of Ohio Fuel in issue here 
was filed ten months before Opinion 2735 and its ac- 
companying Order were issued rejecting an identical 
©D tariff of Ohio Fuel involving the same parties in 
Dockets G-1786 and G-1965. The CD tariff in issue 
here became effective, subject to rejection if found 
unjust and unreasonable, five months before the issuance 
of Opinion 2735. Thus, there can be no doubt whatever 
| that Ohio Fuel made, and the Commission unlawfully al- 
lowed, a collateral attack on Opinion 275 and its ac- 
 companying order. Its unlawful action should be re- 
versed. 

B. The Commission approved the CD tariff 
without finding any changed circumstances 
since the issuance of its Opinion 273 and 
accompanying order. 

This matter has been covered in Lancaster's 
Brief. The Examiner covered the subject fully in his 
decision. R. 6618-6620. The Commission at no time 
denied the truth of the Examiner's findings of fact 


on this point. The Commission's action in approving 
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the CD rate form without any change in circumstances 
justifying such approval was unlawful. It usurped the 
powers of the United States Court of Appeals by taking 
an appeal to it from Opinion 2735, long after the time 
for filing an application for rehearing of that Opinion 
and its accompanying Order had passed. Neither Ohio 
Fuel nor anyone else ever applied for rehearing on the 
rate form issue as determined in Opinion 273. There- 
fore, the June 29th and August 16th orders are unlawful 
and should be reversed. 
C. The substantial record evidence proves that 

the CD tariff is (i) unnecessary for Ohio 

Fuel, (ii) discriminatory against the five 

CD customers in favor of Ohio Fuel and its 


retail customers, and (iii) unjust, un- 
reasonable and against the public interest. 


1. The evidence proves that the CD tariff is discrimina- 


tory and unnecessary. | 

Item G, p. 32 (R. 5201) shows that, of Ohio 
Fuel's peak day requirements on February 12, 1955, 54 
per cent was supplied from storage, 5 per cent from 
local and other producers, and 19 per cent from its 
Columbia affiliates. Because of its vast storage 
facilities, Ohio Fuel is able to buy gas for 30¢ per 
Mcf (R. 1537), whereas the CD customers, even if they 
were able to buy gas at 100% load factor (which they 


obviously are not), would have to pay over 373¢ per 
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Mcf (R. 6871). These figures prove beyond a reasonable 
doubt that the so-called rigidity of Ohio Fuel's costs 
has been successfully eliminated by the use of storage. 
The Commission's recognition of this fact in Opinion 
273 (as well as in Opinions 258, 258-A, 272 and 272-A 
involving Ohio Fuel's sister Companies) is as appli- 
cable (if not more so) today as it was when those 


Opinions were issued. Opinion 273, p. 24. See, also, 


Opinion 272, wherein the Commission said: 


"A second factor militating against the 
proposed tariff is Manufacturers! ability 
to store gas in large quantities. About 
30 percent or 1ts winter aaily require-. 
ments is met day by day through with- 
drawals from storage. Thus, Manufacturers 
is in a position to buy southwest gas from 
the pipe lines, with high take or pay for 
commitments because,. in the summer period, 
when its purchases exceed its sales, it 


may place a ee in storage and earn a 


i i Senate sts Sipulied. } 


Op. 27e,; Pe 1* S 
No one denies that Ohio Fuel's customers have no storage 
by which they can "*** convert the seasonal flow of re- 


venue ***" to them "***into a constant stream of re- 


venuex**" to Ohio Fuel. It cannot be emphasized too 
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tr hat 1's storage allows it to "***con- 


vert the seasonal flow of revenue***" from its 


customers "***into a constant stream of revenue to its’ 


southwest suppliers." These are undisputed facts. 
These are precisely the facts which led the Commission 
to decide, in Opinion 273, that: : 

"The equities *** are on the side of a 

tariff for Ohio Fuel which will assess 

costs to wholesale customers correspond- 

ing closely to their actual requirements 


rather than estimates of future peak day 
requirements." 


The fact that Ohio Fuel sold more than 73% 
of its gas to non-CD customers in 1954 and by 1958 
will sell more than 76% to those customers is proof 
enough that the Commission erred in approving the CD 
rate form for Ohio Fuel. R. 2763, 4993, 4995, 5018, 
5167-5213, 5242-5254. Surely if the CD rate form were 
necessary, Ohio Fuel would have sought comparable guaran- 
tees from its retail customers to which 81.5% of its 
Plant is devoted. R. 4985-4986. That it has not, does 
not, and does not intend to do so is ample proof, ipso 
facto, that the CD rate form is not necessary for five 
out of 600,000 plus customers. | 

Moreover, the fact that, until the abrogation 
of its contract by the approval of the CD tariff, Dayton 


was by its contract with Ohio Fuel a full requirements 
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‘customer of Ohio Fuel, necessarily means that Ohio Fuel 


had by that contract (unless it is superceded by the 
new tariff here under dispute) the same assurance of 
selling gas through Dayton to the ultimate consumers 
as it has in its own retail markets. R. 2760. Ohio 
Fuel itself recognized this assurance as being of 
extreme value. Thus, the necessity for a CD rate form 
evaporates into thin air. 

With regard to the failure of Ohio Fuel to 
prove a need for a CD rate form, the following facts 
were admitted by Ohio Fuel and are relevant: there 
are more fixed obligations connected with serving its retail 
markets than its wholesale markets (R. 986); all of 
Ohio Fuel's industrial customers are firm (R. 990) and 
none are interruptible (R. 992), yet no CD rate form 
is applied to any of them; Ohio Fuel's 1,200 small 
industrial customers are not curtailable at all (R. 992, 
993), yet no CD rate form is applied to them; the only 
monetary assurance from the retail customers is the 
minimum charges applied to them (R. 995, 1096), yet 
the longest period they have to be paid is only 12 
months (R. 1057); Ohio Fuel sells gas at retail in 
the heart of its wholesale customers' service areas 


(R. 1003, 4776); the retail customers can stop buying 





| 


(and paying for) gas any time they want to (R. 1053, 


1054); if the retail business fell off by 50% Ohio 
Fuel would raise the level of its rates to the re- 
maining 50% (R. 1068); no retail sustomes and, with 
the single exception of Lancaster, no municipality 

is asked to guarantee Ohio Fuel anything in the nature 
of a CD rate form (R. 1081); service was undertaken 
for the big retail customers on their representations 
as to their needs (R. 1100), yet no CD rate form was 
asked of those customers; Ohio Fuel depends upon the 
judgment of the industrial customers to estimate cor- 
rectly (R. 1103); Ohio Fuel "reserves" capacity for 
both its wholesale and retail customers (R. 1184) ; 
the "fixed" costs for the small customers are just 

as "fixed" as for the larger customers (R. 1293); 

Ohio Fuel's investment for its retail customers is 
tied closely to their peak day requirements (R. 1328); 
at least 73% of Ohio Fuel's obligations to its pipe- 
line suppliers (R. 4788) represents obligations incur- 
red for the benefit of retail, not wholesale customers 
(R. 1392); 71-72% of the gas requirements on Ohio 
Fuel's peak day (R. 4791) represent retail customers’ 
requirements (R. 1411); the space-heating growth in 


requirements has been as great in the retail markets 
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as in the wholesale markets (R. 1423); the “town borders" 
don't pay for any gas (R. 1440); in fixing retail rates 
Ohio Fuel applies actual experience of the past (R. 1531); 
facilities are constructed to meet all requirements 
(R. 1587); the CD rate form isn't necessary for retail 
customers because those customers are with Ohio Fuel a 
long time (R. 1861); only 21.8% of Ohio Fuel's gross 
revenues come from the wholesale customers (R. 2016) 
(Cf. Commission's order, R. 6861, footnote 3). 

All of the above-stated facts were admitted 
to be true by Ohio Fuel. We submit that these facts 
ghow a complete failure to prove any need for compel- 
ling five customers out of 600,000 to purchase gas under 
a CD rate form. We submit, further, that these facts 
prove indisputably that those five customers would be 
forcefully subjected to an undue preference and unlaw- 
ful discrimination if the CD tariff were to be foisted 
upon then. 

In its June 29th order the Commission stated 
that the CD rate form will tend to stabilize recovery 


of demand charges. There was no proof that the former 


rate form would not do the same thing. Ohio Fuel ad- 
mitted that its costs connected with estimated but un- 


realized sales are in the cost of service. R. 2508-9, 





2512, 2526. The fact is that the consecutive three 
peak days during the test year in this case were 
relatively warm days, -- December 20, 1954, a 24 hour 
average temperature of 15°, December 21, 1954, 14°, and 
December 22, 1954, 26°. R. 4805, Schedule 6, cols. 
(11), (12), and (13). : 

Compare these facts with the following 
statement as to the effect of a relatively cold peak 
day: | 


"Tnasmuch as during the test year the peak 
experience was at temperatures of -4° 


and costs would be developed and assigned 
to the demand component on that basis. a 
subsequent and immediate rate proceeding 


would be necessary to avoid a revenue 
vacuum during each of the ensuing years 


plied.) Ohio Fuel's Brief in G-1786 

and G-1965 dated December 14, 1953, 

Ds Ace. ! 
What the Commission has here allowed, and in effect 
directed, is a situation in which all of Ohio Fuel's 
demand revenues will be guaranteed, in warm years 
as well as in cold years. It is readily apparent from 
the above that, in the future, Ohio Fuel will, without 
the CD rate form, be able to collect all of its demand 


costs except in grossly warm years; and if any grossly 


warm years occur, Ohio Fuel's revenues will drop right 
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along with its wholesale customers’ revenues. It also 
is clear that, on the basis of the peak temperatures 
in 1954 (a fairly warm year), any future fluctuations 
in Ohio Fuel's revenues will be decidedly to its ad- 
vantage rather than to its disadvantage. Therefore, 
the substantial evidence proves that the CD rate form 
is clearly unfair, inappropriate, and wholly unneces- 
sary to prevent revenue deficiencies for Ohio Fuel. 

Because Ohio Fuel's wholesale cost of service 
in this case (R. 6873) includes all of the costs con- 
nected with estimated but unrealized sales (R. 2119), 
and because the peak days in the peak month of the 
test year were relatively warm days, it is most un- 
likely that Ohio Fuel will not recoup all of its demand 
costs in the future under the Opinion 273 (average day) 
rate form. That Ohio Fuel will have stability of demand 
revenues to meet its demand costs is, in the light of 
the above facts, a certainty. Ex. 51 (R. 4989-4990) 
further substantiates this fact. 

Furthermore, Ex. 50 (R. 4987-4988) shows, 
as a matter of fact rather than mere unfounded opinion 
(R. 2091), that the fluctuations of the single peak 
day are considerably greater than those of the average 


day of the peak month. Therefore, the CD rate form is 


-26- 











cnneaeeeeie,. 1 unfair, and should not have been al- 
lowed. Ohio Fuel's argument in Dockets G-1786 and 
G-1965 that, because the peak day used to develop 
demand costs was -4° there would have to be a rate 
case practically every year, evaporates in this case. 
There was, therefore, no proof to support the Com- 
mission's finding that the CD rate form is necessary 
to stabilize revenues. | 
2. The CD tariff is unjust, unreasonable and against 
public interest. | 7 

The CD tariff approved by the Commission 
would base billing demand upon estimated single day 
takes even though Ohio Fuel's demand costa are incur- 
red to meet demands during the five Winter months and 
the rest of the year as well as during the single peak 
day. R. 2773, 4128. In the Manufacturers Case, at 
FPC Dockets G-1966 et al, Ohio Fuel's outside "expert" 


witness, Mr. Orton, testifying on behalf of the New 


York Public Service Commission (before he was hired 


by Columbia), stated: 


"***T would use the greatest weight 
anyway to the 5 months winter period. 
As I said before, wouldn't use the 


one-da eak at all***" (Emphasis sup- 
plied) T. 2244, Dockets G-1966 et al. 





We submit that this testimony in another case, by Ohio 

Fuel's own expert witness in this case, shows that “ 

the single day should not be used at all in developing 

éenand costs, and it follows that it should not be used 

in developing demand charges to collect those costs. n 
Therefore, because the CD tariff approved by 

the Commission relates demand charges to an estimated 

single day even though the demand costs to be collected 

by those charges relate to a period much longer than 

one day, that tariff is unfair to those who are to pay 

the demand charges. The Commission clearly recognized 

this fact in Opinion 273 when it stated: 

| "The allocation of demand costs on the 

basis of a single day's sales, as pro- 


posed by Ohio Fuel, does not produce 
satisfactory results as we have frequently 


pointed out. See Home Gas Company, ‘. 
Opinion No. 272; United Fuel Gas Company, 


Opinion No. 258; Northern Natural Gas 
poupane Opinion No. 226.° Op. 273, p. 
If it is not reasonable to allocate and to classify 
costs on the basis of an actual single peak day, then 
why should it be reasonable to collect those costs 
on the basis of an estimated single peak day? The 
Commission has here upset its own long-established 
allocation and classification procedures by nullifying 
their effect. It should not be permitted to do . 
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indirectly what it has refused to do directly. Thus, 


the approved tariff, which would permit costs to be 
collected as if they were single day costs, is unlaw- 
Lud. : 
The approved tariff assumes that Ohio Fuel 
could deliver the full CD requirements 365 days a 

year (R. 2765), and it requires the customer to pay as 
if Ohio Fuel could so deliver. Obviously delivery of 
the full CD's would be impossible, and even were it pos- 
sible it would ruin Ohio Fuel's storage program. 

R. 2765. Ohio Fuel "***admittedly could not provide 

gas to its present markets ata comparatively high 

load factor and yet maintain and operate its storage 
program." See Op. 272, p. 48. The fact is that Ohio 

' Fuel counts on the relatively low load factor of its 


sales to justify the very existence of its storage 
program. For the clearest and fullest statement on 
storage and its purpose which we have yet seen, see 
Item EE (R. 5458-5470) in this case. | 
Because Ohio Fuel depends upon the relatively 

low load factor of its sales (both at retail and at 
wholesale), it was error for the Commission to allow 

it to charge the five CD customers on a basis wholly 


inconsistent with the existing facts. Under the CD 
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rate form the customer must pay demand charges as if 
he could have the whole CD every day of the year, 
whereas under the average day rate he pays on the 
basis of what Ohio Fuel could reasonably be expected 
to deliver every day of the year, on request of the 
customer. The latter has a reasonable and practicable 
basis, while the former is clearly unreasonable. 
Therefore, because the stated obligation of Ohio Fuel 
in the proposed CD tariff is fanciful, and because 
the right given is neither desired nor expected, that 
tariff is unfair and unreasonable and, therefore, un- 
lawful. | 

The Commission recognized this fundamental 
fact when, with regard to Manufacturers (Ohio Fuel's 
sister), it said: 

"Manufacturers needs a large portion of 

its transmission capacity during the 

period April-October to place gas in 


storage. Therefore, when customers 
release such capacity to Manufacturers, 


they should not be required to continue 


to pay demand charges corresponding with 
their utilization of capacit t peak 
requirements. Emphasis supplied. 
Op. 272, p. 49. 
That Ohio Fuel needs a large portion of its transmission 
capacity during the summertime to place gas in storage 


is so obvious a fact as hardly to need stating. That 


the relatively low load factor sales to its customers 
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is the only thing which satisfies this need is equally 
obvious. It was, we submit, grossly unfair for the 
Commission to force the customers to pay demand charges 
for capacity during a period when that capacity is 
admittedly unavailable to them and not desired by 


them. Because the CD tariff here approved would re- 


quire such an unfair payment, it should be declared un- 


lawful. | 

There is no substantial evidence. in the 
record supporting the Commission's finding that: 

"Continued billing by Ohio Fuel under 

the rate form previously prescribed 

does not give sufficient firmness to 

the demand revenues nor provide long- 

term commitments by the customers *** 

nor does such billing encourage use 

oe peek shaving by the customers. " 
In fact, the substantial evidence is to eh contrary. 
Dayton has already made a "long-term commitment" to 
Ohio Fuel, and that commitment was to endure for twenty 
years, - from 1945 to 1965. R. 5471-5488. Ohio Fuel 
has, with the Commission's approval, made a short- 
term commitment out of the existing long-term commit- 
ment by forcing the CD rate form into effect. Further, 
we have already seen that the previously prescribed 
rate form does give sufficient firmness to the demand 
revenues. R. 4889-4890. This case should, we submit, 
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be decided on the undisputed facts of record, - not on 
the self-serving declarations of witnesses concerned 
solely with the private interest of Ohio Fuel. 

D. The CD tariff (see Appendix E, Brief for 
Petitioner) contains many specific pro- 
visions which are, as _a matter of law, 
unjust, unreasonable, unduly discrimina- 
tory against the five CD customers, and 
against the public interest. 

1. Under the tariff, a CD customer must guarantee 
payment of 90% of Ohio Fuel's demand costs forever 
(R. 4768, 4775), and such guarantee is based upon 

 @ guesstimate on March 15th of each year as to the 
customer's single peak day take in the following Winter 
(R. 4774, 4775). 

The use of a 90% minimum billing factor gives 
no consideration to the problems encountered by the CD 
_ eustomers in attempting to estimate their maximum daily 

requirements. R. 2766. Under the proposed tariff Dayton 
and Lancaster must supply an estimate on March 15th of 
their respective single peak day requirements for the 
following Winter. Inasmuch as only five customers are 

to be compelled to assume the weather risk and the risk 
of depressions in the unknown future, the proposed tariff 
is grossly unfair and unduly preferential to Ohio Fuel 


and its non-CD customers. R. 2767; Op. 273, p. 24; 


Op. 272, p. 46-47. The opportunity for unfair 





competition by Ohio Fuel under such circumstances is 
apparent. See R. 5426, e.g., wherein — stated, 
in a FORM S-l Registration Statement: : 
"At several places throughout the | aeepwetng 
area, non-affiliates distribute gas for 
residential, commercial and industrial 
purposes in’ competition with pays Gas 
System." 
Under the proposed tariff, the five CD Po ener alone 
will be "stuck" if their estimates do not eventuate as 
realities. On the other hand, Ohio Fuel will go right 
on using its storage to buy gas at high load factors, 
and can and will undercut the CD customers at every 
turn. We submit that such a factual situation gives 
a wholly undue preference to Ohio Fuel and its non-CD 
customers. It was, therefore, unlawful for the Con- 
mission not to base billing demand upon actual sus- 
tained deliveries, rather than upon estimates which 
relate neither to actual nor to sustained deliveries, 
nor even to actual single day deliveries. Op. 2755 
p. 235-25, and Op. 272, p. 45-49, are as sound on this 


point today as they were when issued. 


2. Under the tariff, a CD customer must, in times 
when curtailment is necessary, curtail deliveries to 


its ultimate consumers even though Ohio Fuel continues 


deliveries to its own space-heating RETAIL customers 
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at a time when the CD customers need, but will not 
get, their full contract demand entitlement (R. 4775). 
Before Ohio Fuel first filed its CD tariff, 

it was the practice that when gas shortages occurred 

(as they often did), Dayton, Lancaster and the other 
jurisdictional customers curtailed deliveries to their 

retail customers at the same’ time and to the same extent 

that Ohio Fuel curtailed deliveries to its retai] cus- - 

tomers. R. 1805-1806, 2779-2780. (This curtailment 

policy, for purposes of convenience, is denoted as the 

"91a" curtailment policy.) 

| After the. filing of the CD rate tariff, Ohio 


Fuel announced ORALLY that, when curtailment becomes 


necessary, Ohio Fuel would curtail deliveries to all of 
its industrial and commercial retail customers to the 
“maximum extent possible before asking the CD customers 
to curtail deliveries to any of their retail customers 
(R. 1806). (This policy is denoted the "new" cur- 
tailment policy.) And, even under the "new" policy, 
Ohio Fuel will not deliver a CD customer's contract 
demand entitlement if Ohio Fuel's own retail general 
service customers need gas. R. 1813. Thus, a CD 
customer which needs his full CD entitlement (and must 
pay for it) will not, when curtailment is necessary, 


get it. 
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Ohio Fuel admitted that its "new" curtailment 
policy is not set forth in the tariff (R. 1837), but it 
refused to recommend that it be incorporated in the 
tariff. The Commission failed to consider this important 
matter at all. 

Under Administrative Order No. 46 issued by 
The Public Utilities Commission of Ohio (R. 5068-5070), 
Ohio Fuel's wholesale customers are required by law to 
curtail their industrial consumers at the same time and 
to the same extent as the retail industrial consumers of 
Ohio Fuel are curtailed. Ohio Fuel's retail industrial 
consumers at Columbus and Toledo would be "up in arms" 
(and justly so) if Dayton's retail industrial customers 
were running "full-tilt" while Ohio Fuel's were being 
curtailed. What other policy would be fair to the 
consumers when all gas comes from a common source - Ohio 
Fuel? We agree wholeheartedly with the statement that: 


"Tt is difficult to see how a curtailment 


provision which is a reflection of generally 


recognized public policy can be the basis 
for denying a rate form which is necessary 


in order that a company receive adequate 
and proper revenues from year to year. 
Ohio Fuel's Brief to the creat De 73% 
(Emphasis supplied.) 
The point is that Ohio Fuel's "new" curtailment policy 
is not "***a reflection of generally recognized public 


policy," and Ohio Fuel offered not a scintilla of proof 
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showing that this new policy is "***a reflection of 
generally recognized public policy." If it is sound 
public policy that gas using industries in Toledo 

should be "down" while like industries in Dayton are 
running full blast, then our conception of public policy 
is a great deal different from Ohio Fuel's. yet Ohio 
Fuel agrees that the only fair thing to do under the 


Commission-approved CD tariff is to apply the "new" 
curtailment policy. The only just answer to this problem 


is that the approved CD tariff is unlawful; in that 


event Dayton will, as it always has in the past, curtail 
its industries right along with Ohio Fuel's curtailment 
of its retail industries whenever Ohio Fuel advises that 
curtailment is necessary. Because this point is both 
fundamental and elemental, the CD tariff should be de- 
clared unlawful. For a thorough discussion of this 
problem, reference may be made to R. 2774-2792. 

The Commission was well aware of this cur- 
tailment problem and agreed with our contention. See 
Opinion 273, p. 24, where the Commission said:- 

"The discrimination in priorities and 

curtailments of service is more readily 

apparent here than in the Home case, 

because sales for industrial purposes 

are subject to curtailment by the 

regulation of the Ohio Public Service 


Commission if the supply of gas is in- 
adequate for Ohio Fuel's space-heating 
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retail and wholesale market. Thus 

wholesale customers, governed by the 

proposed contract demand tariff to the 

extent their contract demand includes 

industrial requirements are subject — 

to curtailment prior to Ohio Fuel's 

retail space-heating market.” See, 

also, Opinion 272, page 47. ! 

The curtailment provision in the tariff 
(R. 4775) requires the CD customers to take less than 
their full contract demand entitlement at a time when 
they most need it; and it allows Ohio Fuel to escape 
the obligation to deliver the full contract demand 
when most needed, - in favor of delivering gas to its 
own retail customers. Such a provision is, we submit, 
unlawful on its face. The Commission did not consider 
this provision at all and its summary approval thereof 


should be reversed. 


3. Under the tariff, a CD customer must pay 2 penalty 
of as much as $5.00 per Mcf of gas taken in excess of 
his guess as to his next Winter's single peak day take, 
which guess must be made in the previous March (R. 4769, 





4902), but there will never be a penalty on Ohio Fuel 
if it fails to deliver the gas needed by a CD customer 
(R. 4769, 4775, 4897), even though it has agreed to 
deliver the gas. : 
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Sec. 6(b) of the Rate Schedule (1) provides 


that there will be no penalties on Ohio Fuel for under- 
deliveries where the underdeliveries result from the 
occurrence of facts falling under Sec. 7 of the General 
Terms and Conditions. (2) This Sec. 7 removes liability 
from Seller where the omission is occasioned by or in 
consequence of "***any***cause***not reasonably within 
the control of the party claiming suspension***". The 
provisions for penalties on the Buyer for excess takes 
(Section 7 of the Rate Schedule(3)) contain no language 
even remotely comparable to that appearing in Sec. 6(b). 
Thus, whether or not excess takes by Buyer result from 
a cause beyond its reasonable control, there will be a 
severe penalty; whereas, there will never be a penalty 
on the Seller, Ohio Fuel, so long as its underdeliveries | 
result from a cause beyond its reasonable control. Ob- 
viously, any underdelivery would be from a cause beyond 


Ohio Fuel's control, since it would never deliberately 


(1) Ex. 16, First Revised Sheet No. 8 (R. 4769). 
(2) Ex. Re: Original Sheets Nos. 21 and 22 (R. 4897- 
4898). 


(3) Ex. 16, First Revised Sheet No. 8, and Original 
Sheet No. 9 (R. 4769-4770). 
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underdeliver. Ohio Fuel omitted any mention of this 
fact when, as late as at R. 2570-2571, it finally 
agreed to correct certain glaring inequities brought 

out at R. 1282, et seq.(4) the fact is that Ohio Fuel's 
Witness Scanlon's testimony at R. 1278 remains wholly 
unmodified as of now. The pertinent question to Mr. 
Scanlon, and his answer, are as follows: 


"Will you please turn to First Revised Sheet 
No. 8, superseding original Sheet No. 8, 
Exhibit No. 16, sub-paragraph "B", and 
will you please explain how Ohio Fuel 
would ever have to pay a penalty under 
Section 6 on First Revised Sheet No. 7 
in the light of the language used by 
your company ‘in sub-paragraph "B" on 
First Revised Sheet ", and in con- 
nection with your answer, will you 
please read Section 7 of the General 
Terms and Conditions of your tariff, 


Exhibit 38? 
HEX 


THE WITNESS: As I read it, there would 

be no penalty applied, Mr. Boucher. 

R. 1277-1278. fienphasis supplied. ) 
At R. 1279, and again at R. 1280, the Witness Scanlon 
admitted that he had given no consideration to the 
point raised as to whether penalties on the Seller 
should be based on the same terms as penalties on 


the Buyer and, later, at R. 2570-2571, he ignored the 


(4) What is even worse, the Commission in its June 
29th order did not require Ohio Fuel to correct 
the glaring inequities which Ohio Fuel had ad- 
mitted were present and which it agreed to correct! 
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essential point involved. Thus, it is clear that the 
penalty provisions proposed in this case would be 
exactly the same in practice as those which were dis- 
allowed in Opinion 2735. Op. 2735, p. 235-25. See, also, 
Op. 272, p. 45-46. See also, Witness Orton at R. 431. 
The penalty provisions are,therefore, unduly 
preferential to Ohio Fuel and are, on their face, in- 
equitable as a matter of law. The contract thus sought 
to be foisted upon the CD customers is against public 
policy. It is a bad contract and it is, therefore, 
unlawful. Moreover, only the five CD customers would 
be compelled to pay the severe penalties provided for, 
- there are no penalty provisions at all in any contract 
or rate schedule applied to any of Ohio Fuel's twenty 
‘other wholesale customers or its 600,000 retail customers. « 
The Commission's action in approving such a wholly unfair 
tariff, - without even considering the penalty provisions 


therein, should be reversed. < 


4. Under the tariff, Ohio Fuel is made the sole judge 
and jury as to whether gas lost from a CD customer's 
facilities shall be included in its billing demand 
(R. 4768). 

The tariff provides that in the event of an 


abnormal loss of gas due to a break in a buyer's 
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facilities, the lost gas shall not be included in 
determining billing demand, "*** provided Buyer furnishes 
Seller satisfactory evidence of the nature and volume of 
such abnormal loss and that such loss was not due to 
Buyer's negligence." (Emphasis supplied. ) R. 4768 (Sec. 
5). Thus, Ohio Fuel is made the sole judge and jury as 
to whether a loss of gas results from a buyer's negli- 
gence. Such a forced contractual provision is, we sub- 
mit, against public policy on its face. The Commission's 
approval of such an unjust provision was, therefore, un- 


lawful. It should be reversed. 


5. Under the tariff a customer cannot increase Ohio 
Fuel's CD obligation to it unless Ohio Fuel, t_its 
sole option, agrees to such increase (R. 4902) . 
Intervenor Dayton has been an entire require- 
ments customer of Ohio Fuel since 1945, for an initial 
term of 20 years. R. 5471-5488. This means that the 
parties agreed that Ohio Fuel would supply, and Dayton 
would buy, Dayton's entire requirements. ‘Yet in ap- 
proving the CD tariff, the Commission has now abrogated 
this feature of the contract and made limited service 
customers out of entire requirements zustomers without 
their consent. A tariff provision which SO changes 


the rules of the game in the middle of the game is 
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wholly against public policy, unless based on a clear 
showing of necessity that it be so changed to preserve 
the very existence of the contract. No such showing 


was made. The provision is unlawful. 


6. Other tariff provisions are unlawful on their 
face. 

Besides the unjust and discriminatory pro- 
vision requiring payment of a guaranteed "annual wage" 
to Ohio Fuel forever, the provision requiring curtail- 
ment of deliveries to CD customers in order that Ohio 
Fuel may deliver to its retail customers, the unjust 
and discriminatory penalty provisions, the provision 
setting Ohio Fuel up as judge and jury as to what shall 
be included in billing demand, and the provisions making 
limited service customers out of entire requirements 
customers, there are other unlawful provisions in the 
tariff. There is the provision which, on paper, gives 
a CD customer the legal right to take up to his full CD 
every day in the year, - even though Ohio Fuel could not 
possibly meet that obligation, and even though the CD 
customer is prohibited from selling gas for boiler fuel, 


which would help it to sell the gas in the Summer when 
demand is down. R. 4886, 4890, 4901; Opinion 272, page 


48-49. Finally, there is the provision under which the 
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CD customers would be forced and coerced into signing 

a contract against their will and in complete abroga- 
tion of still-existing contracts, excepting provisions 
in such contracts favorable to Ohio Fuel. R. 4900 (Sec. 
9). Such provisions are clearly unfair and against 
public policy. The Commission's action in approving 
them should be reversed. The public interest involves 
more than the private interest of Ohio Fuel and its 


parent, Columbia Gas System, Inc. 


CONCLUSION | 

1. Because the rates fixed by the Commission 
on June 29, 1956 for the refund year 1955 are unjust 
and excessive, the June 29th order should be reversed 
and Lancaster's application to adduce additional evidence 
granted. : 

2. This is the first time since the passage 
of the Natural Gas Act (excluding pending Case Nos. 
13,515, 13,525, 13,528, 15,557, and 13,565) that rate 


form rather than rate level has been a primary sub ject 





of litigation. We submit that the Commission, in ap- 
proving the CD rate form, has in fact forced upon five 
of Ohio Fuel's 600,000 customers a contract which is 
wholly inequitable and against public policy. Because 


the contract demand rate form approved in the June 29th 
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order is the result of an unlawful collateral attack 
on Opinion 273 and its accompanying order involving 
the same parties as are here involved, because no 


change in circumstances was shown justifying reversal 


of that Opinion and Order, because the Commission usurped 


the powers of the United States Court of Appeals, be- 
cause the substantial record evidence proves the un- 
lawfulness of the tariff, and because the CD rate form 
contains many forced contract provisions which are, on 
their face, unlawful, - the Commission's order should 


be reversed. 


Respectfully submitted, 
Julian de Bruyn Kops 

Roy D. Boucher 

Attorneys for Intervenor 


The Dayton Power and 
January 24, 1957 Light Company 











APPENDIX A ) A-1 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13,552 


The City of Lancaster, Ohio 
Petitioner :; 
-vs- : 
Federal Power Commission 


Respondent : 


e e oe 
° e e e . ° e e ° J i e e e e 


MOTION FOR LEAVE TO INTERVENE 

The Dayton Power and Light Company (herein 
called "Dayton") hereby moves for leave to intervene 
in this action. : 

1. Dayton is a natural gas distributing 
company selling gas at retail in the State of Ohio. 
Almost all of the gas sold by it is purchased at whole- 
sale from The Ohio Fuel Gas Company (Ohio Fuél). 

NATURE OF MOVANT'S INTEREST 

2. Ohio Fuel filed with the Federal Power 
Commission (the Commission) in FPPC Docket No. G-2281 
rate schedules which increased the level of rates thereto- 
fore charged to its wholesale customers and which pro- 
vided that those customers should henceforth guarantee 
the recoupment by Ohio Fuel of most of its demand costs. 


After filing such schedules, Ohio Fuel admitted that 





A=2 
it was not asking for any rate increase but was ask- 
ing only for the 
(1) 
guaranteed payment form of tariff. Prior to asking 
for such guarantee in said Docket, Ohio Fuel had filed 
similar rate schedules in earlier FPC Dockets (Nos. 


G-1786 and G-1965) but such filings had been disallowed 


by the Commission in Opinion No. 273, and settlement 


was made of such proceedings in which Ohio Fuel was 
allowed to determine its demand charges on the basis 
it had used prior to the first filing in 1951 of the 
| new form of guaranteed demand charge (contract demand) 
viz., demand charges on the basis of its customers' 
actual purchases during the peak Winter month. 
3. A Trial Examiner (William J. Costello) 
on April 2, 1956 issued an Intermediate Decision in 
FPC Docket No. G-2281 (the Proceeding resulting in the 
- present appeal) fixing certain rates to be applied 
from March 1, 1954 and rejecting the guaranteed pay- 
ment form of tariff sought by Ohio Fuel. The Commission, 
without permitting oral argument or briefs to be filed 
in support of the Examiner's Decision for its consider- 
ation, allowed the lengthy exceptions of Ohio Fuel (sup- 
ported by a full brief) and reversed the Trial Examiner 








A-% 
on June 29, 1956 and fixed rates which, inter alia, 
allow Ohio Fuel to retain, for the year 1955, almost 
$600,000 of Dayton's money over and above Ohio Fuel's 
cost of serving Dayton. The Commission also arbi- 
trarily approved the guaranteed payment form of 
tariff sought by Ohio Fuel snd rejected by the Examiner. 
(The Commission took this arbitrary action, although 
an identical rate form had been previously rejected 
by the Commission itself for various subsidiaries of 
Columbia Gas System, Inc., including Ohio Fuel (as 
stated above), in Opinions Nos. 258 and 258-A (United 
(2) : 
Fuel Gas Company), 272 and 272-A (Manufacturers Light 
and Heat Company), and 273 (Ohio Fuel). | 
4. The City of Lancaster's (Lancaster) 


Petition and Application in this case seeks a review 





of the Commission's action in (i) approving the 
guaranteed payment form of tariff for Ohio Fuel, and 
(ii) fixing rates for the year 1955 which give Ohio 
Fuel $900,000 more than Ohio Fuel's actual cost of 
service (including the full 6¢% rate of return found 
by the Commission to be just and reasonable). 

5. Dayton was permitted by the Commission 
to intervene in the Proceeding before it (FPC Docket 
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G-2281) which resulted in the unlawful action herein 
referred to, and the application for rehearing and 
for reopening submitted by Dayton on July 27, 1956 
in FPC Docket No. G-2281 was summarily rejected by 
the Commission and returned to Dayton. 

6. Any action or order which the Court 
might take in this appeal of Lancaster from the Com- 
mission's Order issued June 29, 1956 in FPC Docket 
No. G-2281 will have a direct bearing on the effect 
of such Order on Dayton's interests, contractual ar- 
rangements and refund rights with Ohio Fuel. 

7. Wherefore, Dayton has a real and 


primary interest in opposing, in this case, the 





decision of the Commission approving the guaranteed 
payment form of tariff and fixing rates yielding 
revenues in excess of costs including a fair and 
reasonable return. Accordingly, it is respectfully 
requested that Dayton be permitted to 
(3) 

intervene in order to protect its interests, to sup- 
port the Petitioner and Applicant, and to oppose the 


arbitrary and unlawful decision of the Commission 


herein to be reviewed. 
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" Respectfully submitted, 
. | 
/3/ Julien de Bruyn Kops 
5 Julian de Bruyn Kops 
S/ Roy D. Boucher 





Roy D. Boucher 


/S/ Frederick C. Wellington 
Frederick C. Wellington 
Attorneys for The Dayton 
October 1, 1956 Power and Light Company 
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APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Jerome K, Kuykendall, Chairman; Claude L. Draper, 


Commissioners: Nelson Lee Smith, Seaborn L. Digby and Frederick Stueck. 
, f 
ee } Docket Nos. G-1786 and G-1965 


The Ohio Fuel Gas Company 


ORDER GRANTING REHEARING * 
AND REOPENING PROCEEDING 

Applications for rehearing have been filed by The Ohio Fuel Gas Com- 
" pany (Dhio Fuel), The Cincinnati Gas & Electric Company, and The City of 
Cincinnati, seeking rehearing of the Commission's Opinion No. 2735 and 
accompanying order, issued July 26, 1954. Ohio Fuel alleges that the Com- 
mission erred with respect to allowances in the cost of service for gas 
withdrawn from underground storage and Federal income taxes. The Commis- 
sion has fully considered the matters complained of by Ohio Fuel and con- 
cludes that rehearing should be denied on such matters. 


Both Ohio Fuel and The City of Cincinnati request that, since this 
case involves solely the dispositicn of funds collected under bond during 
a period now past, the record should be reopened so that actual data for 
the period involved may be received in evidence. Ohio Fuel states that 
the rates prescribed in the Commission's opinion, when applied to sales 
during the period rates were collected under bond, results in an unrea- 
sonably low rate of return. The Commission concludes that good cause 
exists to reopen the record in these proceedings for the limited purpose ¥, 
of receiving actual data for the ‘computation of a rate base, cost of 
service and determination of rates in conformance with the Commission's 
opinion. 


a 


Other than the determination of rate base, cost of service and deter- 
mination of proper rates for the period during which rates in these pro- 
ceedings were collected under bond, no new matters of fact or law are 
raised by the applications herein which have not heretofore been considereg 
by the Commission, and, accordingly, such applications for rehearing must 
be denied in all respects except as hereinafter ordered. 


The Commission orders: 


(A) The Sop ee gous of Ohio Fuel and The City of Cincinnati for 
reopening of the record in these proceedings for the limited 
purpose of receiving evidence as to rate base, cost of service * 
i, 
Docket Nos. G-1786, et al. -2- " 
(Cont'd) | 
and determination of rates for the period during which rates 
in these proceedings were collected under bond in conformance 
with the Commission's Opinion No. 273 be and are hereby granted. 
(B) Except as anted in paragraph (A) hereof, the applications 
for rehearing in these proceedings are hereby denied. 
By the Commission. 


J. H. Gutride, 
Acting Secretary “: 


Adopted: September 23, 1954 
Issued: September 27, 1954 
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January 24, 


BRIEF FOR INTERVENOR, 


THE DAYTON POWER AND ELGHS COMPANY ji... Stotrs ‘ourt of 
we Y Apne: 


NO. 13,557 iin of Ae, 
NSE & 


UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


THE CINCINNATI GAS & ELECTRIC COMPANY, 

PETITIONER 
Vie 

FEDERAL POWER COMMISSION, 
RESPONDENT 

THE OHIO FUEL GAS COMPANY, 

THE CITY OF LANCASTER, OHIO, 

an DAYTON POWER AND LIGHT COMPANY, 
INTERVENORS 


ON PETITION FOR REVIEW OF ORDER 
OF THE FEDERAL POWER COMMISSION 


Julian de Bruyn Kops 
ae D. Boucher 

Gas & Electric Bldg. 
Dayton 1, Ohio 


Attorneys for Intervenor, 
The Dayton Power and Light 
Company 








NO. 15,557 
STATEMENT OF QUESTIONS PRESENTED 


1. May the Federal Power Commission (the Commission) 
lawfully issue an order in a proceeding initiated and 
héard under Section 4 of the Natural Gas Act (the Act) 
which effects a unilateral change in the existing con- 
tracts between a natural gas company and its wholesale 
distributing company customers, where such order abro- 
gates the material provisions of such contracts, where 
the customers have never agreed to, or consented to, 
such abrogation, and where the Commission has never 
instituted an investigation of the existing contract 
provisions under Section 5 of the Act to determine 


whether such provisions are against the public interest? 





NO. 13,557 


THE CINCINNATI GAS & ELECTRIC COMPANY, 
PETITIONER 


FEDERAL POWER COMMISSION, : 
RESPONDENT 


THE OHIO FUEL GAS COMPANY, 
THE CITY OF LANCASTER, OHIO, 
THE DAYTON POWER AND LIGHT COMPANY, 


an ee 
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1. The Commission, by an order issued in | 
& proceeding unitiated and heard under) 
Section 4 of the Act, effected the uni- 
lateral abrogation of the existing con- 
tract between Dayton and Ohio Fuel, with- 
out Dayton's consent, in the absence any 
Section 5 proceeding on the lawfulness of 
such contract and in the absence of any 
finding as to the unlawfulness of many of 
the provisions of such contract ........... 


A. Dayton opposed any unilateral contract 
change, - long before the Supreme 
Court decided Mobile and Sierra ...... T 


B. This case is "on all fours" with this 
Court's decision in the Sierra Case .. 7 


C. Many of the contract provisions have 
never been found to be unreasonable 
or against the public interest ....... 7 


D. The Commission at all times looked upon 
the proceeding as a Section 4, not a 
Section 5, proceeding eee ecw eee eeene 7 


E. The unilateral abrogation of (i) Ohio 
Fuel's obligation to supply Dayton's 
entire requirements and (ii) Dayton's 
right to buy gas from other sources 
under certain specified conditions, 
was illogical, unreasonable, against 
the public interest, and unlawful: .... 7 
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JURISDICTIONAL STATEMENT 

On June 29, 1956 the Commission issued an 
order In the Matter of The Ohio Fuel Gas Company (FPC 
Docket No. G-2281). Cincinnati, Petitioner herein, 
filed an Application for Rehearing of such order on 
July 30, 1956, and on August 16, 1956 the Commission 
issued its order denying rehearing. Thereupon, Cincin- 
nati filed its Petition to Review in this case. The 
Dayton Power and Light. Company (Dayton) was allowed to 
intervene herein by order of the Court dated December 
4, 1956. The Court has jurisdiction to review the Com- 
mission's order by virtue of Section 19 of the Act. 

STATEMENT OF THE CASE | 

The case is stated in Cincinnati's Petition 
to Review, and in the Petitions to Review filed in 
connected Case Nos. 135,552 (The City of Lancaster, 
Ohio v. Federal Power Commission) and 13,565 (The 
Dayton Power and Light Company v. Federal Power Com- 
mission). | 

Cincinnati opposes the Commission's contract 
demand (CD) rate form determination insofar as such 
rate’ form requires a "guaranteed wage” to be paid to 
Ohio Fuel for a "long term" which, under Section 10.2 
(b) of the rate form (R. 4775), would be forever. 


-l- 


Cincinnati is only a limited service customer of Ohio 
Fuel, - it buys 50,000 Mcf per day from Ohio Fuel, or 
only about 15% of its total peak day requirements 

(R. 5201). It purchases the remaining 85% from Central 
Kentucky Natural Gas Company (Central Kentucky), one 

of Ohio Fuel's sisters in the Columbia Gas System, Inc. 
Insofar as Cincinnati claims error on the part of the 
Commission in approving a long-term guarantee to Ohio 
Fuel, Dayton supports Cincinnati. However, Cincinnati 
has agreed to buy under a "short-term" CD rate tariff 
and, to this extent, Dayton's position is different from 


Cincinnati's. 
Unlike Cincinnati, Dayton is obligated to buy 


and Ohio Fuel was (until the CD tariff was approved) 
‘obligated to deliver, Dayton's entire requirements of 
natural gas (R. 5471-5488), under rates which are sub- 
stantially higher than the rates which Cincinnati pays 
to Central Kentucky for 85% of its gas supply. Unlike 
Cincinnati, Dayton has never agreed to, or consented 
to, any change in the basic contract method of comput- 
ing demand charges, - whereby the billing demand is 
based upon the actual average daily purchases during 
the peak billing month. Like Cincinnati, Dayton has 
an existing contract with Ohio Fuel which has been 
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abrogated by the Commission's order approving Ohio 
Fuel's unilaterally filed CD rate tariff. 
STATUTES INVOLVED | 
Section 1(a) of the Natural Gas Act (the Act) 
reads as follows: 


"As disclosed in reports of the Federal 
Trade Commission made pursuant to 8S. Res. 
83 (Seventieth Congress, first session) 
and other reports made pursuant to the 
authority of Congress, it is declared that 


the business of transporting and selling 
natural gas for ultimate distribution to 
the public is affected with a public 
interest, and that Federal regulation in 
matters relating to the transportation of 
natural gas and the sale thereof in inter- 
state and foreign commerce is necessar n 
the public interest." (Emphasis supplied.) 
guee ZL, 1938, e. 4 


56, Sec. 1(a), 52 Stat. 


Section 4 of the Act reads as follows: 


"(a) <All rates and charges made, demanded, 
or received by any natural-gas company for 
or in connection with the transportation 
or sale of natural gas subject to the 
jurisdiction of the Commission, and all 
rules and regulations affecting or per- 
taining to such rates or charges, shall 
be just and reasonable, and any such rate 
or charge that is not just and reasonable 
is declared to be unlawful. | 


(b) No natural-gas company shall, with 
respect to any transportation or sale of 
natural gas subject to the jurisdiction 

of the Commission, (1) make or grant any 
undue preference or advantage to any per- 
son or subject any person to any undue 
prejudice or disadvantage, or (2) maintain 
any unreasonable difference in rates, 
charges, service, facilities, or in any 


=3=- 


other respect, either as between lo- 
calities or as between classes of ser- 
vice. 


(c) Under such rules and regulations as 
the Commission may prescribe, every 
natural-gas company shall file with the 
Commission, within such time (not less 
than sixty days from June 21, 1938) and 
in such form as the Commission may desig- 
nate, and shall keep open in convenient 
form and place for public inspection, 
schedules showing all rates and charges 
for any transportation or sale subject 
to the jurisdiction of the Commission, 
and the classifications, practices, and 
regulations affecting such rates and 
charges, together with all contracts 
which in any manner affect or relate to 
such rates, charges, classifications, 
and services. 


(d) Unless the Commission otherwise orders, 
no change shall be made by any natural-gas 
company in any such rate, charge, classifi- 
cation, or service, or in any rule, regula- 
tion, or contract relating thereto, except 
after thirty days' notice to the Commission 
and to the public. Such notice shall be 
given by filing with the Commission and 
keeping open for public inspection new 
schedules stating plainly the change or 
changes to be made in thessehedule or 
schedules then in force and the time when 
the change or changes will go into effect. 
The Commission, for good cause shown, may 
allow changes to take effect without re- 
quiring the thirty days' notice herein pro- 
vided for by an order specifying the changes 
so to be made and the time when they shall 
take effect and the manner in which they shall 
be filed and published. 


(e) Whenever any such new schedule is filed 
the Commission shall have authority, either 
upon complaint of any State, municipality, 
or State commission, or upon its own initie- 
tive without complaint, at once, and if it 
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so orders, without answer or formal 
pleading by the natural-gas company, 

but upon reasonable notice, to enter 

upon a hearing concerning the lawful- 

ness of such rate, charge, classifica- 
tion, or service; and, pending such 

hearing and the decision thereon, the 
Commission, upon filing with such 

schedules and delivering to the natural- 
gas company affected thereby a statement 

in writing of its reasons for such 
suspension, may suspend the operation 

of such schedule and defer the use of such 
rate, charge, classification, or service, 
but not for a longer period than five 
months beyond the time when it would other- 
wise go into effect: Provided, That the 
Commission shall not have authority to 
suspend the rate, charge, classification, 
or service for the sale of natural gas for 
resale for industrial use only; and after 
full hearings, either completed: before or 
after the rate, charge, classification, or 
service goes into effect, the Commission 
may make such orders with reference thereto 
as would be proper in a proceeding initiated 
after it had become effective. If the pro- 
ceeding has not been concluded and an order 
made at the expiration of the suspension 
period, on motion of the natural-gas com- 
pany making the filing, the proposed change 
of rate, charge, classification, or service 
shall go into effect. Where increased 
rates or charges are thus made effective, 
the Commission may, by order, require the 
natural-gas company to furnish a bond, to 
be approved by the Commission, to refund 
any amounts ordered by the Commission, 

to keep accurate accounts in detail of all 
amounts received by reason of such in- 
crease, specifying by whom and in whose 
behalf such amounts were paid, and, upon 
completion of the hearing and decision, 

to order such natural-gas company to re- 
fund, with interest, the portion of such 
increased rates or charges by its decision 
found not justified. At any hearing in- 
volving a rate or charge sought to be 


=-~5- 





increased, the burden of proof to show that 
the increased rate or charge is just and 
reasonable shall be upon the natural-gas 
company, and the Commission shall give 

to the hearing and decision of such ques- 
tions preference over other questions 
pending before it and decide the same 

as speedily as possible." June 21, 1938, 
c. 556, Sec. 4, 52 Stat. 822. 


Section 5 of the Act reads as follows: 


"(a) Whenever the Commission, after a 
hearing had upon its own motion or upon 
complaint of any State, municipality, 

State commission, or gas distributing 
company, shall find that any rate, charge, 
or classification demanded, observed, 
charged, or collected by any natural- 

gas company in connection with any 
transportation or sale of natural gas, 
subject to the jurisdiction of the Com- 
mission, or that any rule, regulation, 
practice, or contract affecting such 

rate, charge, or classification is unjust, 
unreasonable, unduly discriminatory, or 
preferential, the Commission shall de- 
termine the just and reasonable rate, 
charge, classification, rule, regulation, 
practice, or contract to be thereafter 
observed and in force, and shall fix the 
same by order: Provided, however, That 

the Commission shall have no power to order 
any increase in any rate contained in the 
currently effective schedule of such natural 
gas company on file with the Commission, 
unless such increase is in accordance with 
&@ new schedule filed by such natural-gas 
company; but the Commission may order a 
decrease where existing rates are unjust, 
unduly discriminatory, preferential, other- 
wise “@hiawful, or are not the lowest reason- 
able rates. 


(b) The Commission upon its own motion, 

or upon the request of any State commission, 
whenever it can do so without prejudice to 
the efficient and proper conduct of its 


he 


affairs, may investigate and determine 
the cost of the production or trans- 
portation of natural gas by a natural- 
gas company in cases where the Commission 
! has no authority to establish a rate 
tn | governing the transportation or sale of 
such natural gas." June 21, 1938, c. 


556, Sec. 5, 52 Stat. 823. | 
Sections l(a), 4 and 5 are the statutes involved in 
this case. 
STATEMENT OF POINTS 
1. The Commission, by an order issued in 
a proceeding initiated and heard under Section 4 of 
the Act, effected the unilateral abrogation of the 
existing contract between Dayton and Ohio Fuel, with- 
out Dayton's consent, in the absence any Section 5 
proceeding on the lawfulness of such contract and 
in the absence of any finding as to the unlawfulness 
of many of the provisions of such contract. 
A. Dayton opposed any unilateral senuuaes 
change, - long before the Suprene Court 
decided Mobile and Sierra. | 


B. This case is "on all fours" with ‘this 
Court's decision in the Sierra Case. 


C. Many of the contract provisions super- 
seded by the new tariff have never been 
found to be unreasonable or against the 
public interest. : 

D. The Commission at all times regarded and 
conducted the proceeding as a Section 4, 
not a Section 5, proceeding. 


E. The unilateral abrogation of (i) Ohio 
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Fuel's obligation to supply Dayton's 
entire requirements and (ii) Dayton's 
right to buy gas from other sources 
under certain specified conditions, 
was illogical, unreasonable, against 
the public interest, and unlawful. 


SUMMARY OF ARGUMENT AND ARGUMENT 
Point 1., supra, has been thoroughly 
briefed in the Brief filed simultaneously herewith 


by Dayton in connected Case No. 13,565 and, therefore, 


the statements, argument and applicable Appendix upon 
such point contained in such Brief are adopted, but 


not repeated, herein. 


Respectfully submitted, 
Julian de Bruyn Kops 

Roy D. Boucher 

Attorneys for Intervenor, 


The Dayton Power and 
January 24, 1957 Light Company 





APPENDIX A 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,557 


The Cincinnati Gas & Electric Company, 
Petitioner 
-vs- 
.Federal Power Commission, 


Respondent 


MOTION FOR LEAVE TO INTERVENE 
The Dayton Power and Light Company (herein called 
"Dayton") hereby moves for leave to intervene in this 


action. 7 
1. Dayton is a natural gas distributing company 


eet gas at retail in the State of Ohio. Almost all of 
'the gas sold by it is purchased at wholesale from The Ohio 
Fuel Gas Company (Ohio Fuel). : 
| NATURE OF MOVANT'S INTEREST — 

2. This action is an Appeal of The Cincinnati 


Gas & Electric Company (Cincinnati) from an Order of the 





A-2 
Federal Power Commission (the Commission) issued June 29, 
1956 in its Docket No. G-2281. This FPC Docket No. G-2281 
involved a filing by Ohio Fuel with the Commission of rate 
schedules which increased the level of rates theretofore 
charged to its wholesale customers and which provided that 
those customers should thenceforth guarantee the recoupment 
by Ohio Fuel of most of its demand costs. After filing 
(1) 

such schedules, Ohio Fuel admitted that it was not asking 
for any rate increase but was asking only for the guaranteed 
payment form of tariff. Prior to asking for such guarantee 
in said Docket, Ohio Fuel had filed similar rate schedules 
in earlier FPC Dockets (Nos. G-1786 and G-1965) but such 
filings had been disallowed by the Commission in Opinion 
No. 273, and settlement was made of such proceedings in 
which Ohio Fuel was allowed to determine its demand charges 
on the basis it had used prior to the first filing in 1951 
of the new form of guaranteed demand charge (contract 
demand) viz., demand charges on the basis of its customers!” 
actual purchases during the peak Winter month. 

3. A Trial Examiner (William J. Costello) on 
April 2, 1956 issued an Intermediate Decision in FPC Docket 


No. G-2281 (the Proceeding resulting in the present appeal) 
fixing certain rates to be applied from March 1, 1954 and 














Pong 
rejecting the guaranteed payment form of tariff sought by 
'Ohio Fuel. The Commission, without permitting oral argument 
or briefs to be filed in support of the Examiner's Decision 
for its consideration, allowed the lengthy exceptions of 
Ohio Fuel (supported by a full brief), reversed the 

Trial Examiner on June 29, 1956, and fixed rates which, 








inter alia, allow Ohio Fuel to retain, for the year 
1955, almost $900,000 over and above Ohio Fuel's cost 
of serving its wholesale customers. The Commission 
also arbitrarily approved the guaranteed payment form of 
tariff sought by Ohio Fuel and rejected by the Examiner. 
(The Commission took this arbitrary action, although an 
identical rate form had been previously re jected by the 
‘Commission itself for various subsidiaries of Columbia Gas 
System, Inc., including Ohio Fuel (as stated above), in 
Opinions Nos. 258 and 258-A (United Fuel Gas Company), 272 
and 272-A (Manufacturers Light and Heat Company), and 273 
(2) 

(Ohio Fuel). 

4, The Cincinnati Gas & Electric Company's 





Petition for Review in this case seeks a review of the 
Commission's action in approving the long-term guaranteed 
payment form of tariff for Ohio Fuel, but such Petition 
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supports a short-term guaranteed (contract demand) 
payment form of tariff and, to this extent, such Petition 
seeks relief which, if epee: would unlawfully prejudice 
Dayton by allowing a unilateral breach of Dayton's 
contract with Ohio Fuel and by allowing undue discrimina- 
tion against Dayton in favor of Ohio Fuel and its retail 
customers. 

5. Dayton was permitted by the Commission to 
intervene in the Proceeding before it (FPC Docket G-2281) 
which resulted in the unlawful action herein referred to. 

6. Any action or order which the Court might 
take in this appeal of The Cincinnati Gas & Electric 





Company from the Commission's Order issued June 29, 1956 
in FPC Docket No. G-2281 will have a direct bearing on 
the effect of such Order on Dayton's interests and 
contractural arrangements with Ohio Fuel. 

7. Wherefore, Dayton has a real and primary 


interest in opposing, in this case, Cincinnati's effort 





to obtain approval of a short-term guaranteed payment 
form of tariff for Ohio Fuel, and in opposing the 
decision of the Commission approving the guaranteed 
payment form of tariff (both long and short-term) for 
Ohio Fuel. Accordingly, it is respectfully requested 


ae 
that Dayton be permitted to intervene in order to protect 
its interests, to oppose the Petitioner in ite attempt 
(3) : 
to gain approval of a short-term guaranteed payment form 
of tariff, and to oppose the arbitrary and unlawful 


decision of the Commission herein to be reviewed. 


Respectfully submitted, 


/3s/ Julian de Bruyn Kops 


Julian de Bruyn Kops 


/3/__Roy D. Boucher 


Roy D. Boucher 


/3/_ Frederick C. Wellington 


Frederick C. Wellington 
Attorneys for The Dayton 
October 5, 1956 Power and Lyght Company 
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REPLY BRIEF FOR PETITIONER, 
THE CITY OF LANCASTER, OHIO 

IN on TO BRIEF FOR INTERVENOR, 
E OHIO FUEL GAS COMPANY 


No, 15,552 


REPLY BRIEF FOR INTERVENOR, 
THE CITY OF LANCASTER, OHIO 

IN REPLY TO BRIEF FOR INTERVENOR, 
THE OHIO FUEL GAS COMPANY 


No. 15,557 
UNITED STATES COURT OF APPEALS 
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DISTRICT OF COLUMBIA CIRCUIT 


No. 15,552 
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PETITIONER, 


Ve 
FEDERAL POWER COMMISSION, ie eine 2 
RESPONDENT, 


THE OHIO FUEL GAS COMPANY, raed 


THE DAYTON POWER AND LIGHT COMPANY, 
TITER VEO ae 
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1. Did the Commission abuse its discretion 

, in declining to reopen the proceeding 
to receive actual cost of service data 
for 1955? e e e e e ° ° ° e e ° e e e e 


Was the Commission's approval of the 
CD rate form based upon substantial 
evidence, are the various arguments 
against such rate form unsound and 
was the Commission not bound to 
adhere to its previous decision 
rejecting such rate form? .... 


COnGLISGIGns « « « * «+ ale © ee @ Be «% 





No. 135,552 


Reply Brief for Petitioner, The 

City of Lancaster, Ohio, in Reply 

to Brief for Intervenor, The Chto 
Fuel Gas Company 


INTRODUCTION | 
In its answer Brief dated February 28, 1957, 


Ohio Fuel contends that the Commission did not abuse 
its discretion in declining to reopen the proceeding 
to receive actual cost of service data for 1955, even 
if the June 29, 1956 order fixed rates yielding Ohio 
Fuel $900,000 more than its actual 1955 costs, including 
the full 64% rate of return found in the same order to 
be just and reasonable. Ohio Fuel contends, further, 
that the Commission's approval of the CD rate form was 
based on substantial evidence, that the arguments 
against such rate form are unsound, and that the Com- 
mission was not bound to adhere to its previous decision 
rejecting such rate form. Other arguments are made in 
connection with issues raised by Dayton and Cincinnati 
in Nos. 13,565 and 13,557, and it is assumed that such 
arguments will be met by Petitioners in those cases. 
1. Did the Commission abuse its discretion 

in declining to reopen the proceeding 

to receive actual cost of Bapw eee data 

for 1955? 

Ohio Fuel, understandably attempting to retain 


the $900,000 wind-fall resulting from the Commission’ 3 





June 29th rate-fixing order, does not at any place in 
its Brief deny the truth of Lancaster's claim that 
that order did, in fact, permit it to retain almost 
$900,000 more than its actual 1955 cost of service. 
Nor does Ohio Fuel deny that that order allowed it to 
earn a 7.39% rate of return for the year 1955, in the 
face of the Commission's finding that a 6#% rate of 
return was the just and reasonable rate of return for 
that period. Indeed, Ohio Fuel says that: 


"###assuming that the assertions of 
Dayton and Lancaster are correct, 
(that) fact *** does not warrant a 
reopening***". Parenthetical phrase 
added; Ohio Fuel's Br. p. 72. 


One of Ohio Fuel's primary contentions is 
that the Commission had no duty to correct its grievous 
rate-fixing error because: 


"Lancaster applied for rehearing and 
complained about the 1955 result 
***¥but it did not move for a reopening 
of the peosoasing.***" (Ohio Fuel's 
Br. p. 69), 
and 

"###neither complaining petitioner took 
any forward steps in support of their 
contentions as to 1955 until after the 
decision on the main issue *** had 

one Sieh them." (Ohio Fuel's 

Lr. Pe e 


At the top of page 69 of its Brief, Ohio Fuel says, in 
effect, that Lancaster could have requested reopening 
dip its Application for Rehearing, under the Commission's 
Rule 1.34. Actually, 1.34 does not, because it need 





not, refer at all to the word "reopening." Lancaster 


complained about the 1955 error in the June 29th 
order in its timely filed application for rehesring, 
and it is simply absurd to suggest that, because the 
word "rehearing" was used instead of the word "re- 
opening," the Commission could not have ordered a 
rehearing at which hearing evidence would be adduced. 
We submit that mere words have been the oe grasped 
upon by the Commission and Ohio Fuel in order to sus- 
tain an obviously unlawful act. If Ohio Fuel and the 
Commission can sustain a $900,000 error on the basis 
of such a tenuous argument as this one, then the 
protection allegedly afforded the public under the 
Natural Gas Act will be, indeed, meaningless. 
But, says Ohio Fuel, neither Dayton nor 
Lancaster "***took any forward steps in support of 
their contentions as to 1955 until after the decision**#" 
of June 29, 1956. (Ohio Fuel's Br. p. TL). The fact 
is that before the decision was issued Dayton and 
Lancaster took the following "forward steps": 
1. reserved the right to reopen, = on 
February 13, 1956 (see Lancaster’ 8 
opening Br., App. B); ! 
excepted to the Examiner's aliens 
refusing to reopen, - on April 20, 
ae 8758, Bare AOR. B754~6755 
6757, R. 6762, par. a); and 


submitted proposed findings to the 





Commission requiring 1955 rates to 
be fixed on 1955 costs (R. 6754- 


6755, 6761). 

We submit that it was made crystal clear to the Com- 
mission, before the issuance of the June 29th order, 
that any 1955 rates fixed on estimated figures would 
be deemed unlawful. The statement that we took no 
forward steps in support of our contentions as to 
1955 until after the issuance of the June 29th decision 
is clearly and indisputably contradicted by the record 
now before this Court. 

At page 69 of its Brief, Ohio Fuel states 
that: 

"The basis alleged for reopening is that 

the result of operations in 1955 did 

not coincide with predictions 

based upon 1954 - Pro Forma ***" 

(Emphasis supplied. ) 
This is not at all the basis for reopening, - the basis 
is that the result of operations in 1955 did not even 
come close to the predictions based upon 1954 - Pro 
Forma! And the 1955 rates fixed by the Commission in 
the June 29th order did not result in the 64% return 
found in the same order to be proper, ~- but in a 7.39% 
return which is more than 18% in excess of the 64% 
return. We agree that rate-fixing is not an exact 


science, but when the regulatory body permits an un- 


earned windfall of almost $900,000 where revenues in 








v 
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excess of requirements are collected during a refund 
period and where the risk of the business is on the 
buyer and not the seller that, we submit, is stretching 
the "science" of administrative discretion far beyond 
its lawful limits. | 

Ohio Fuel relies heavily upon the proposition 
that the granting or denying of Lancaster's application 
for rehearing rested solely within the discretion of 
the Commission (Ohio Fuel's Br. p. 70-72). If this 
is true, then the Commission could ygever be reversed 
on appeal, since the filing of such an application is 
a condition precedent to appeal under Section 19 of 
the Act and, under Ohio Fuel's theory, the Court cannot 
lawfully disturb any Commission decision, however 
erroneous such decision may be. : 

At page 70 of its Brief, Ohio Fuel cites 
Interstate Commerce Commission v. Jersey city, 322 
U.S. 503, in support of its contention that this Court 
has no power to disturb the Commission's ruling on 
Lancaster's Application for Rehearing because such 
ruling was a matter solely within the Commission's 
discretion. The facts in that case, upon which the 
Supreme Court's decision rests, are decisively aif- 
ferent from the facts in the instant case. ‘There, a 
motion was filed to reopen the rate hearing for the 


purpose of establishing a new test year for the fixing 
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of rates for the future, and the movant sought an 
order continuing in effect old rates which had been 
"*#*held by the Commission to have become clearly 
inadequate to the rights and needs of the Company.” 
Id., 322 U.S. 503 at 512. Furthermore, in that case 
the rate-fixing body considered fully the motion to 
reopen and, following such full consideration, the 
rate-fixing Commission found: 


"Considering the contents of the motion 
now before us, and the offers of 
additional evidence made at the recent 
further hearing, we have no reason to 
believe that, if the additional hearing 
sought were held, we would feel warranted 
in modifying our findings as made in the 
second report. As will later appear, 
the alternative fare basis herein 
approved cannot be expected to yield 


materially better revenue results to 


ime of e 
Emphasis supplied; Id., 322 U.S. 503 
at 510. 


respondent than we anticipated at the 
tim the second report .*** 


In this case, unlike the Interstate Commerce Commission 
Case, the Commission did not consider the substantive 
contents of Lancaster's application for rehearing, to 
wit, that the June 29th order "***permits Ohio Fuel to 
retain more than their actual costs for the year 1955 
including a 64% rate of return", that "***the refund 
for 1955 *** should be based on actual 1955 costs*#*#", 
and that the June 29th order "***actually gives Ohio 
Fuel a 7.39% rate of return for 1955 which is against 
public policy, and the announced intention of the 





Commission." R. 6897. In this case, unlike the Inter- 
state Commerce Commission Case, the Commission made no 
finding that the 1955 rates fixed in its June 29th 
order "***cannot be expected to yield materially better 
revenue results***" than would rates based upon Ohio 
Fuel's actual 1955 costs. In the Interstate Commerce 


Commission Case, the Supreme Court held: : 
"The Commission considered that it had, 

had, the evidence before ee 

to the discharge of its duty 

to the public and to the regulated 

railroad. Emphasis supplied; Id., 

pee U.S. 5035 at 513. 

In this case the evidence that was needful to the 
discharge of the Commission's duty to fix just and 
reasonable rates for 1955 for the public and for the 
regulated gas company was not considered by the Com- 
mission. Here, as in the Panhandle Case at Dockets 
G-1116, et al., there was "***the necessity of (its) 
having before (it) a record reflecting the actual 
operating results***" during 1955. — No. 269, 
3 PUR 3a 396 at 456. 

In the Interstate Commerce Commi ssion Case 
the Commission actually considered the effect of the 
factors suggested in the motion for reopening and 
decided that a new cost study was unnecessary. No 


such consideration and decision were present in this 





case. In the Interstate Commerce Commission Case the 
Supreme Court determined that there was no abuse of 
discretion: 

"*#*where the Commission decided that 

it was able on the record before it 

to consider the effect of the factors 

suggested by the appellants and that 

@ new cost study was unnecessary. ***" 

la@.; Bee U.S. 505 at 516. 
In this case it was clearly brought to the attention 
of the Commission that the rates fixed by it in the 
June 29th order yielded Ohio Fuel almost $900,000 
more than its actual 1955 cost of service including a 
full 624% rate of return. The Commission closed its 
eyes and shrugged its shoulders. Thus, the situation 


here is far different from the situation present in 
the Interstate Commerce Commission Case. 

This Court's decision in Colorado Radio Corp, 
v. Federal Communications Com'n, 73 App. D.C. 225, 118 
F.2d 24, cited by Ohio Fuel at pages 70-71 of its Brief, 
is not at all in point here. In that case, (A) filed 
an application to build a local radio station, (B) 
intervened, (A)'s application was denied, his appli- 
cation for rehearing was granted and the decision 
denying his application was reversed. A re-argument 
was held and, thereupon, (A)'s application to build 
the station was granted. (B) filed a motion for re- 


hearing which was denied, and then (B) appealed to 











this Court. The Court stated: 


7 "(A)'s application was denied in | Mex. 

, ***On October 24th the Commission set 
aside its decision *** and there was 
reargument on November 9th. Thus, 
appellant could have moved to submit 
additional evidence *** at any time 
between October 24th and November 9th. 
This it did not do***" Id., 73: App. 
D.C. 225 at 227. | 


In this case, exceptions to the Examiner's decision 
refusing to fix 1955 rates on 1955 costs were filed 
promptly, and proposed findings asking that the 1955 
rates be based on 1955 costs were submitted to the 
Commission on April 20, 1956 (R. 6754-6755, 6761), 
more than two months before it issued its rate-fixing 
order on June 29, 1956. The Commission refused to 
grant oral argument on the exceptions, even though 
such argument was requested. Furthermore,: Lancaster 
filed its application for a rehearing just as soon as 
it learned of the unreasonable 1955 rates fixed in 
the June 29th order. The Commission refused to grant 
oral argument on its application. In the Colorado 
Radio Corp. Case the Court stated that the burden 1s 
on an interested party to act affirmatively to protect 
himself, and that: | 

"To say that this rule should be altered 

when the appellant incidentally and 

indefinitely states that the public 


may be injured overlooks reality." 
Id., 73 App. D.C. 225 at 228. | 


In this case, appellants did act affirmatively to 
protect themselves and, furthermore, they have stated, 
and do now again state, that the public will be def- 
initely, seriously and substantially injured unless 
additional evidence is ordered to be adduced. [In 
this case Lancaster: 

"*#*appears *** as a kind of King's 

proctor, to vindicate the public 

interest." Id., 73 App. D.C. 225 

at 229. 
Here, unlike Colorado Radio Corp., the public interest 
requires that additional evidence be adduced in order 
that Ohio Fuel may retain its actual costs incurred in 
1955, including a full 62% return, but no more. 

nited ates v. Pierce Aut reight es, 

Inc., 327 U.S. 515, cited at page 70 of Ohio Fuel's 
Brief, is not at all in point. The facts in that 
case did not involve the question of whether an 
administrative body can make a certain finding (that 
a 64% rate of return is just and reasonable for 1955) 
and then, in the same order in which such finding 
appears, fix rates for 1955 (which yield a 7.39% rate 


of return) diametrically in conflict with such finding. 


In Pierce Auto the Supreme Court recognized that a re- 
viewing Court has the power of: 

"*##ascertaining whether there is warrant 

in the law and the facts for what the 


Commission has done." Id., 327 U.S. 
515 at 536. 
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Before it issued its June 29th order in this case the 
Commission had in its possession the facts necessary 
to fix just and reasonable rates for 1955. After it 
issued its June 29th decision it was timely informed 
that the 1955 rates fixed in that order yielded a 
$900,000 windfall to Ohio Fuel. The situation a 
Pierce Auto was not even remotely comparable to the 
situation here. | 

In Ra ati f erica L te 
States, 341 U.S. 412, the Supreme Court held simply 
that it would not reverse an F.C.C. decision approving 
the Columbia Broadcasting System's incompatible color 
television system because somebody (RCA) claimed that, 
‘ere long, a compatible system would be developed. 
The Court held, furthermore, that: : 

"x**xthe wisdom of the decision made can 

be contested as is shown in the dis- 

Tan Ber bee Nie at MeO ners 

9 ! 

(That the decision must have been successfully contested 
is demonstrated by the fact that RCA color is now being 
seen and CBS color is not.) In this case, however, 
there is present a clear-cut legal issue which no one 
will be able to contest after this litigation is 
terminated. In other words, a $900,000 windfall to 
Ohio Fuel will either be left in its hands or returned 
to the appellants and their consuming public, irrevocably, 
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as a result of this litigation. In the Radio Corp. of 
America Case the Commission actually considered the 
issue of compatible vs. incompatible color; in this 
case the Commission considered only estimated 1955 
figures, and arbitrarily refused to consider actual 
1955 figures. Under these circumstances, we submit 
that the decision in Radio Corp. is not at all appli- 
cable here. 

At page 71 of its Brief, Ohio Fuel contends 
that this case "is akin" to United States v. Northern 
Pacific Railway Co., 288 U.S. 490. But in that case, 
unlike this case, a rehearing was granted, the case 
was reheard, and then the record was closed, - after 
which a petition to reopen was denied. In this case 
Lancaster asked for a rehearing but its petition was 
denied. In the Northern Pacific Case the record was 
closed, after rehearing, on January 15, 1930, and it 
was not until February 3, 1932 that an application 
based on changed economic conditions was made to the 
Commission. As the Supreme Court said: 

"***that body was allowed to consider 

the record and prepare a report without 

notice of any claim in that behalf." 

Id., 288 U.8. 490 at 493. 

In this case the appellants gave notice to the Com- 
mission that it should fix the 1955 rates on actual 


1955 costs before it issued its rate-fixing order 
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and, when in its order the Commission denied such 
proposal, appellants timely informed the Commission 
of the unlawful effect of its denial. The record in 
this case shows that there was no delay whatever in 
raising the issue before the Commission. Unlike the 
Northern Pacific Case, where the error complained of 
was not raised until two years after the record was 
closed, the error in this case was raised promptly 
after the Examiner's decision was issued and, again, 
promptly after the June 29th order was issued. Wwe 
submit, therefore, that the Northern Pacific Case can 


have no application here. 


At pages 71-74 of its Brief, Ohio Fuel cites 


City of Detroit v. Federal Power Commission, 97 App. 
D.C. 260, 230 F.2d 810, cert. den. 352 U.S. 829, re- 


hearing den. 352 U.S. 919, in support of its contention 
that the refusal to reopen was proper. That case 
involved an appeal from Opinion 269, 3 PUR 3d 396, 
wherein the motion to reopen was an attempt to establish 


an entirely new test year for the fixing of rates for 
the future. As we stated at page 35 of our opening 


Brief, the Commission correctly denied that motion to 
reopen. BUT THE COMMISSION, ON ITS OWN MOTION, RE- 
OPENED THE CASE TO OBTAIN ACTUAL COSTS FOR THE REFUND 
PERIOD AND TO FIX RATES FOR THAT PERIOD ON THE BASIS 





OF SUCH COSTS. Lancaster submits that, on the basis 
of the facts and principles set forth in Opinion 269 
and this Court's decision on appeal therefrom, it was 
discriminatory and unlawful for the Commission in 
this case to fix the 1955 rates on estimates yielding 
Ohio Fuel a $900,000 windfall. Ohio Fuel argues that 
in the Panhandle Case "***the record contained no 
evidence of actual expenses for a full year***" 
(Ohio Fuel's Br. p. 73). That this is a clearly 
incorrect statement is proved by the fact that Pan- 
handle's actual operating expenses for the entire 
test year 1952 were made a part of the record as Item 
SS. The Commission, in Opinion 269, stated: 

"In determining the just and reasonable 

rates of Panhandle, we do not believe 

the Commission should be denied the 

opportunity to utilize and rely upon 

information and data concerning Pan- 

handle's affairs and operations which 

are officially submitted to us in 

conformance with our rules and regulations 

and verified by responsible officers of 

the company. We, therefore, set aside 


the ruling of the presiding examiner and 
ept the record a te 


STI nS "Emphasis 
supplied: Opinion 269, 3 PUR 3d 396 at 
In this case, however, the Commission refused to look 
at Ohio Fuel's Form No. 2* for 1955 either before or 


* Form No. 2 is the annual report filed with the 
Federal Power Commission by every natural gas 
company. 


-l4- 


after it issued its June 29th order. In the Panhandle 
Case, the Commission on April 15, 1954 (the date it 
issued Opinion 269) refused to fix the 1953 rates on 
the basis of estimates and fixed, on the basis of 
1952, pro forma costs, only the future rates to be 
effective on and after May 1, 1954. It reopened the 
case, on its own motion, to obtain Panhandle’. actual 
costs for 1953 (and the rest of the refund period) 
and to fix rates based upon such actual costs. Its 
refusal to do the same thing in this case, when Ohio 
Fuel's Form No. 2 Report for 1955 was in its office, 
when Ohio Fuel's Form No. 11 Monthly Reports for 
January-August, 1955 were in the record before Lt, 
and when Ohio Fuel's Form No. 11 Reports for September- 
December, 1955 were in its office in early 1956, was 
an arbitrary abuse of discretion. : 

At page 74-75 of its Brief Ohio Fuel cites 

t wer o Vo Publ t itie n, 

292 U.S. 290, in support of the contention that it is 
confiscation of Ohio Fuel's property if rates produce 
less than the specified return but it is not confiscation 
of the customers' property if rates produce more than 
the specified rate of return. At the time of the 
Dayton Power decision, Dayton and Ohio Fuel were both 
wholly-owned subsidiaries of Columbia, and Dayton, 
therefore, distributed only gas which was sold to it 
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by its then-sister. At page 75 of its Brief, Ohio Fuel 


chose to quote for the Court only the first sentence on 
page 308 of the Supreme Court's decision. We think the 


Court may wish to read the whole related passage: 
"Wwe have kept in mind the principle that 
'rates substantially higher than the 
line between validity and unconstitutionality 
properly may be deemed to be just and reason- 
able, and not excessive or extortionate.' 
Banton v. Belt Line R. Corp. 268 U.S. 413, 
423, 69 L. ed. 1020, 1026, pe S. Ct. 534. 
t wa 


t G w tha 
a 


transactions with the affiliated seller 
the price was no higher then would fairly 
be payable in a regulated business by 4 


at arg's length.** Id., 292 U.S. 250 


at 306. 
The case involved the validity of Dayton's rates at 
retail, and whether the alleged cost of gas purchased 
from its then-affiliate was the proper cost. Dayton 
and Ohio Fuel are no longer affiliated. Lancaster, 
though not affiliated is, nevertheless, prepared to 
carry the burden of proving that the 1955 rates fixed 
by the Commission produce almost $900,000 more than 
all of Ohio Fuel's 1955 costs including a full 64% 
rate of return, - even though the law would seem to 
be that the Commission and Ohio Fuel should carry the 
burden of fixing just and reasonable rates. 

At page 75 of its Brief Ohio Fuel argues that 
Dayton's whole argument is vitiated because it asserted 





that the Natural Gas Act "requires rates be fixed at 
the lowest level consistent with the cost of service". 
What Ohio Fuel chooses to ignore are the critical words 


"***consistent with the cost of service". Ohio Fuel 
knows as well as Dayton that in any cost of service 

there are included dollars resulting from the application 
of a percentage rate of return to a dollar rate base. 

The Commission may well fix the percentage rate of 

return at a level higher than the utility's "pare-bones”" 
percentage cost of money, and thus allow return dollars 
of cost in excess of the confiscatory level (which, 
incidentally, is exactly what the Commission did do 

in this case). BUT, once having allowed a cost of 
service which results in rates "***substantially higher 
than the line between validity and unconstitutionality***", 
the Commission cannot, we submit, go further and fix 
even higher rates on the basis of figures which bear 


no relation whatever to any item of cost or to anything 


else. 


As this Court said with reference to the 


"Pair-field" price, it: 


"##*is not an item of cost. Its faeluaton 
(in the cost of service) as an amount to 
be recouped from consumers as though it 
were a cost *** must find some other 
justification within the periphery of the 

just and reasonable' standards." 
Emphasis eg igh parenthetical: phrase 
Saceat) City of Detroit. Michigan v. 
wer 7 U.S. App. D.C. 
2 7 e 2 230 Fr 3a fo at 816.) 





We submit that there was no justification whatever, and 
certainly none “within the periphery of the 'just and 
reasonable' standards", for the fixing of 1955 rates 

which allow recovery of an item of almost $900,000 

over and above Ohio Fuel's actual 1955 cost of service 
including a full 64% rate of return. The Commission's 
deliberate refusal to look at Ohio Fuel's 1955 Form 2 
Report, and at the January-August 1955 Form 11 Reports 

in the record before it, does not constitute justification 
for its unlawful rate fixing action. 

Lancaster submits that the additional evidence 
sought to be adduced is material, and that it was not 
adduced in the proceedings before the Commission because 
the Commission refused to receive it. Lancaster prays 
that its Application for Leave to Adduce Additional 
Evidence be granted and that, pursuant to Section 19(b) 
of the Natural Gas Act, such evidence be adduced in 
such manner and upon such terms and conditions as to 
the Court may seem proper in the public interest. 

2. Was the Commission's approval of the CD 

rate form based upon substantial evidence, 

are the various arguments against such 

rate form unsound and was the Commission 

not bound to adhere to its previous 

decision rejecting such rate form? 

Ohio Fuel's arguments on the CD rate form 
issue are but duplications of those contained in the 


Commission's Brief; Lancaster's Reply Brief to that 
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Brief is filed simultaneously herewith and is directed 
thereto. Further, Ohio Fuel's contentions were 

anticipated in the opening briefs filed herein and in 
Case No. 13,557 and Case No. 13,565. This Reply Brief 


will, therefore, be limited to a discussion of some of 


the statements in Ohio Fuel's Brief which are either 


incorrect or misleading, or both. | 

At page 20 of its Brief Ohio Fuel contends 
that its Exhibit 24 (R. 4788) shows that it has 
obligated itself to pay (over a long term) a total 
minimum of $579,000,000 to its pipeline suppliers. 
But Ohio Fuel omits to state that, of the $579,000,000, 
at least $434,930,153 was voluntarily incurred by Ohio 
Fuel for the sole purpose of supplying its non-CD 
retail customers (R. 4980-4982). Moreover, Ohio Fuel 
admits that its vast storage facilities, and they 
alone, have made it possible for such an obligation 
to be incurred. (Ohio Fuel's Br. p. 35). ‘Ohio Fuel 
states that its annual minimum payment to its suppliers 
is $35,000,000, but it omits to state that, of this 
amount, $26,552,707 was incurred for the sole purpose 
of meeting the demands of its non-CD retail customers. 
(R. 4981) Ohio Fuel correctly states that Dayton 
attributes $8,850,000 of the $35,000,000 annual com- 


mitment to the wholesale customers, and then laments 





the fact that the demand charge fixed in the June 29th 
order provides for recovery of only $5,967,000 through 
demand charges (Ohio Fuel's Br. p. 20). This latter 
argument has nothing whatever to do with the rate 

form issue, - it results solely from the methods used 

by the Commission to classify costs between the demand 
and commodity components. Thus, Ohio Fuel's contention 
proves the truth of a@ point made by Dayton many times 

in the past, to wit, that Ohio Fuel (and Columbia) 

have used the CD rate form issue as an indirect means 

of attacking the Commission's long-established methods 
of cost classification (with which methods they violently 
disagree.) But Ohio Fuel did not apply for rehearing on 
the June 29th order, - it did not claim that the Com- 
mission erred in its classification procedures. We 
submit that it ought not to be permitted now to attack 
indirectly that which it failed to attack directly. 

Even so, the fact remains that the CD rate form will, 

if sustained, allow Ohio Fuel to collect a flat 
guarantee of 90% of the classified demand costs, or 
$5,370,300 every year, ad infinitum, from the five 
selected CD customers, regardless of economic conditions, 
weather conditions, or whatever else might happen in 

the distant future. Conversely, however, Ohio Fuel 


has not asked for, and does not expect, any guarantee 





at all for the payment of the $26,552,707 annual 
obligation it has voluntarily incurred on behalf of 
its retail customers. We submit that it is unjust, 
unreasonable and unlawfully discriminatory for the 
Commission to force five out of 600,000 customers to 
guarantee payment of $5,370,300 a year to Ohio Fuel 


forever. 


At page 335 of its Brief Ohio Fuel contends 


that "***the average day rate is not based on the 
amount of capacity provided***" and that because of 
this, "***the distribution company would not incur 

the full capacity costs *** and could not pass such 
costs on to the ultimate consumers." This statement, 
we submit, constitutes proof that Ohio Fuel has sought, 
and the Commission has approved, a scheme whereby rates 
to the ultimate consumers will be needlessly increased. 
However, the assumption that "***the average day rate 
is not based on the amount of capacity provided**#" 

is not correct. Ohio Fuel's costs are classified 
between the demand and commodity components, and the 
demand costs include costs incurred to meet the single 
peak day as well as other days. Because there are 
fewer demand Mcf units in the average day of the peak 
month than in the single peak day, the level of the 
demand charge is substantially higher under the average 





day method. Thus, if the Commission had approved the 
average day rate in this case, Ohio Fuel would have 
been allowed a demand charge of $2.15 per Mcf of 
billing demand instead of $1.56 per Mcf of billing 
demand (June 29th Order, Appendix B, R. 6873). The 
higher level of demand charge under the average day 
rate does, therefore, provide for the recovery of 

the costs connected with providing peak day capacity. 
Thus, it is not correct to say, as Ohio Fuel says, 
that "***the average day rate is not based on the 
amount of capacity provided***". It is, in short, 
based on the costs connected with the capacity 
provided, since it is based on all costs classified 
to the demand component. (If Ohio Fuel's main con- 
tention is, as it seems to be, that not enough costs 
are classified to the demand component, then it has 
chosen the wrong forum and the wrong time to press 
its clain. ) 

At page 36 of its Brief Ohio Fuel contends 
that it "***has no policy control with respect to its 
wholesale customers' retail business". But at no time 
in the 37 day hearing did it tell Lancaster if and how 
its policies were wrong and, moreover, it has consistently 
effected control over Lancaster's operating policies for 


many years. It has told Lancaster how to estimate its 


"2a" 





requirements, it has refused to give Lancaster the 


benefit of the high load factor sales it makes at 





retail in the heart of Lancaster's service area (see 

Ohio Fuel's Br. p. 38-39), and it has, with the 

approval of the Commission, effectively controlled 
Lancaster's policy control with reference to sales of 

gas for boiler fuel use. Moreover, Ohio Fuel has, by 
filing rate increase after rate increase, vitally 

affected Lancaster's policy control over the pricing 

of gas at retail. Furthermore, Ohio Fuel, again with 

the approval of the Commission, has put Lancaster in 

@ position where its control over its source of gas is 
seriously restricted. Lancaster cannot look for another, 
and perhaps cheaper, source of natural gas without 
"punning up against" the opposition of Ohio Fuel. 
Furthermore, Ohio Fuel has in the past, and can in 

the future, exercise control over the amount of gas 

which a wholesale customer can sell. For years it 
restricted the sale of gas by its wholesale customers 
because of a gas shortage. Thus, it effectively exercised 
"policy control" over its wholesale customers. The record 
in this case shows clearly that Ohio has, does, and will 
continue to exercise "***policy control with respect to 

its wholesale customers' retail business". “See, @.8., 


R. 5349. What it seeks here, and what the Commission 
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has granted it, is an even greater control over the 


wholesale customers, to wit, the power to force them 
to install expensive LPG peak shaving equipment (which 
Ohio Fuel already has but refuses to use for peak 
shaving purposes), the power to force such customers 
to sell interruptible gas at a loss in order to attract 
such loads in a market in which Ohio Fuel already has 
&@ great competitive advantage, and the power to force 
such customers to make financial guarantees to Ohio 
Fuel like those it makes to its suppliers, even though 
such customers have no storage facilities (and, indeed, 
no opportunity to get any such facilities), with which 
to justify the making of such guarantees. Indeed, Ohio 
Fuel admits that it could not have made the guarantees 
it did for southwest gas, without its storage (Ohio 
Fuel's Br. p. 35). 

At page 42 of its Brief Ohio Fuel contends 
that the curtailment section of the Tariff (R. 4775, 
Lancaster's Br. p. E-27) is not discriminatory against 
the CD customers, and that Ohio Fuel has "announced" 
that it will curtail its retail industrial customers 
before asking the CD customers to curtail their retail 
industrial customers. Ohio Fuel adds that this 
announced policy was called "oral" by Dayton but was, 


in fact, introduced in writing as Item KK, R. 5493. 





Item KK is the "System Dispatching Procedure for Daily 


Apportionment of Gas" of the Columbia system, and it 
does not provide that Ohio Fuel will curtail its 
retail industrial customers to the maximum extent 
possible before asking the CD customers to curtail 
their retail industrial customers. R. 5495, 5498-5501. 
Furthermore, Item KK became a part of the record only 
because Dayton, not Ohio Fuel, offered it. R. 2979. 
Moreover, Item KK makes it clear that Ohio Fuel will, 
if necessary, ask the CD customers to curtail their 
loads before Ohio Fuel makes maximum use of its vast 
LPG peak shaving facilities. R. 5497-5501. In 
addition, the dispatching procedure contained in Item 
KK is not 2a part of the Tariff approved in: the June 
29th order and is, therefore, subject to change by 
Columbia without notice to anyone. In fact, Dayton 
was never informed of the existence of Item KK until 
its existence was brought out on cross-examination of 
a@ Columbia witness. The plain fact is that, under the 
words in the Tariff as approved, Ohio Fuel can apply 
either its old or its new curtailment policy; and, 
even under the new policy, it intends to continue 
serving its own retail space-heating customers while 
curtailing deliveries to the CD customers who must, 


nevertheless, continue paying as though they were 





getting all the gas they need. We submit that Ohio 
Fuel has not refuted Petitioners' argument on this 
point. 

At page 44 of its Brief Ohio Fuel contends 
that if it makes an "error in estimate" or an error 
"Sn its planning and construction", then it will be 
required to pay buyers a penalty for any resulting 
under-deliveries. BUT, whether a CD customer makes 
an error or whether it does not, it will have to pay 
Ohio Fuel a penalty for excess takes. Thus, Ohio Fuel 
has itself spelled out the unfairness of the penalty 
provisions for all to see. We submit that, if any 
penalty provisions are lawful, then they should treat 
sellers and buyers alike. Just as Ohio Fuel escapes a 
penalty if underdeliveries result from "***any***cause*** 
not reasonably within (its) control***" (R. 4769, 4897, 
Lancaster's Br. p. E-8, E-21), so also should the buyers 
escape a penalty for excess takes if such takes result 
from a cause not reasonably within their control. Ohio 
Fuel's counsel attempts now to qualify the testimony 
of its chief policy witness, Mr. Scanlon, but the 
qualification does not appear any where in the record. 
It remains a fact that, since Ohio Fuel would never 
deliberately underdeliver, any under-delivery will be 


from a cause "***not reasonably within (its) control***," 





Conversely, however, under the Tariff as aparoved the 
buyers must pay severe penalties for excess takes 
whether or not such takes result from a cause "#*HN Ot 
reasonably within (their) control***," R. 4769-4770 
(Lancaster's Br. p. E-8, E-9.) We submit ee the 
penalty provisions in the approved tariff are unduly 
discriminatory against the CD buyers in favor of Ohio 
Fuel and are, on their face, unlawful. The Commission's 
order approving them should be reversed. | 

At page 44 of its Brief Ohio Fuel contends 
that Ohio Fuel is not, under the words of its Tariff 
(R. 4768, Lancaster's Br. p. E-7), the sole judge and 
jury as to whether gas lost should be included in the 
billing demand. It cites the testimony of its Witness 
Scanlon at R. 1275-77 in support of its apeunent. Wwe 
submit that the record does not support the argument. 
The critical question and answer are: 

"*#*yould the question of whether or not 

natural gas lost would be included in 

determining the billing demand would 

(sic) rest within the sole discretion 

of the supplier? 

A. Yes, if you couldn't furnish | ‘the 

satisfactory proof that it wasn' t due 

to your negligence." R. 1276. | 
Of course, with or without testimony the fact remains 


that the words in the Tariff itself set Ohio Fuel up 


as the judge and jury, and it is the words of the 





Tariff, as approved by the Commission, which are here 


before the Court on review. We submit that it was 


unlawful for the Commission to transfer to Ohio Fuel 


the right to determine what is or is not "satisfactory 
evidence". The Commission order making such transfer 
should, therefore, be reversed. 

At page 45 of its Brief Ohio Fuel contends 
that, under the CD rate form, "***the buyer's obligation 
under a service agreement *** extends no longer than the 
seller's obligation for supply.***" There is no such 
provision in the Tariff as approved by the Commission. 
The Tariff, on its face, provides that: 

"Te Contract Demand currently in effect 
shall never be decreased in any twelve 


(12) months' period by more than five 
per cent (5%) of the greatest Contract 


Demand previously at any time in effect 
and the aggregate amount of all such 


decreases made under the provisions of 

this Paragraph shall never operate to 

reduce the Contract Demand to less than 

ninety per cent (90%) of said greatest 

tract ma rev at an me 

in effect. Emphasis supplied; R. 4775, 

Lancaster's Br. p. E-27. 
No testimony, no amount of briefing, can change the 
easily understood language contained in the Tariff. 
The words for which emphasis is supplied can mean only 
one thing, to wit, that a customer can never decrease 
his contract demand by more than 10% of the greatest 
contract demand ever previously in effect. Whether 


&@ service agreement for some term is signed or not, 
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the customer will always be bound by the above-quoted 
section. In short, the Commission has granted Ohio 
Fuel a perpetual guarantee, a guarantee far greater 
than that made by Ohio Fuel to its suppliers, and no 
amount of briefing can change the words of the Tariff, 
or their plain meaning. "Never" means "never", and 
the termination of a given service agreement will not, 
and cannot alter the plain words in the Tariff, a 
tariff which would remain applicable and in full force 
and effect whether or not there is an existing or a 
terminated service agreement. Ohio Fuel apparently 
convinced the Commission, and is here attempting to 
convince the Court, that the above-quoted words do not 
mean what they say but, on the contrary, that they 
mean a@ customer can: | 

1. sign a service agreement for twenty 


years, containing a certain contract 
demand figure; 


increase the contract demand figure 
during the term; and 


at the termination date of the 
contract, sign a new service, agreement 
with a contract demand figure of, say, 
50% of the highest contract demand 
ever previously in effect. 
The Tariff does not so provide; it requires the 
customer to continue paying on the basis of not less 
than 90% of the highest contract demand ever previously 


in effect, whether he signs a new service agreement or 





not. The provision in the Tariff is, therefore, 
unjust and unreasonable. It is unduly discriminatory 
against the CD customer in favor of Ohio Fuel and, 
therefore, the Commission's order approving it should 
be reversed. 

At page 45 of its Brief Ohio Fuel argues that 
there is no testimony to support the contention that 
the boiler fuel clause in the Tariff (R. 4886, Lan- 
caster's Br. p. E-6) is inconsistent with the CD Rate. 
We submit that no testimony is necessary. As the Com- 
mission's own Staff has stated: 

"That boiler fuel limitation *** exerts 

a direct effect upon the retail market 

of the wholesale customer.4/ *** 4/ Some 

natural gas companies contend for rate 

form inducements in order to keep or 

attract the bulk boiler fuel loads 

which Columbia prohibits." (Com. Staff 

Brief to Examiner, p. 10, Lancaster's 

Br. p. C-14, C-15} 

Ohio Fuel's basic premise in proposing the CD rate form 
is that it will promote the developmental of "***inter- 
ruptible industrial load ***" (Ohio Fuel's Br. p. 23), 
and that it is necessary to "***improve load factor #**#*" 
(Ohio Fuel's Br. p. 29). It is axiomatic that the sale 
of gas for boiler fuel usage is an interruptible sale 
and that such sales are a means of improving load 
factor. It is true that, because Ohio Fuel's present 


Level of rates is so high, the potential boiler fuel 
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market is not presently significant. Nevertheless, 
Dayton and Cincinnati, with their large electric 
generating plants, could (but for the tariff) them- 
selves use gas for boiler fuel in large quantities 

and they could substantially increase their purchase 
load factors by so doing. Thus, Ohio Fuel and the 
Commission demand that they improve their load factors 
but, at the same instant, they enforce a Tariff restriction 
which prohibits the use of one important means by which 
such load factors could be improved. Furthermore, if 
Lancaster, Dayton and Cincinnati are to be forced to 

buy under a CD rate, and to pay on the basis of a con- 
tract demand Mcf figure, then we submit that they (and 
not Ohio Fuel) ought at the very least to have the 

right to determine the end use of the gas for which 

they are forced to pay. Therefore, we submit that the 
order approving the CD Tariff should be reversed because 
that Tariff contains a limitation on use whieh is wholly 
-in conflict with the alleged purpose of the Tariff. 


Conclusion | 
The Commission arbitrarily ee to consider 
Ohio Fuel's actual 1955 operating experience in fixing 
the rates for that year. It arbitrarily refused to 
afford Lancaster the same fair treatment which it 


afforded Ohio Fuel in Dockets G-1786 and G-1965 (Inter- 


venor Dayton's opening Br., Appendix B), Ohio Fuel and 
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Panhandle's other customers in Dockets G-1116, et al. 
(Op. 269, 3 PUR 3d 396 at 455-456), and Northern 
Natural's customers in Dockets G-1382, et al. (Op. 
228, 95 PUR(NS) 289 at 313). Therefore, Lancaster's 
application for Leave to Adduce Additional Evidence 
should be granted. The evidence is material and the 
Commission refused to receive it. 
The only evidence in the record to support 
the CD rate form is in the form of self-serving 
declarations by Ohio Fuel's witnesses. The Commission's 
own Staff, having no "private axe to grind", opposed the 
CD rate form. Neither Ohio Fuel nor the Commission has 
pointed to any change in facts since the issuance of 
Opinion 273 which would justify a reversal of that 
opinion. That the Commission permitted an unlawful 
appeal from that opinion cannot be doubted. The pro- 
visions contained in the CD Tariff are unjust, un- 
reasonable and unduly discriminatory; they are unlawful 
on their face. The rate form decision of the Commission 
should, therefore, be reversed. 
Respectfully submitted, 
Robert U. Hastings, Jr. 
152 East Main Street 
Lancaster, Ohio 
Julian de Bruyn Kops 
aor D. Boucher 


Gas & Electric Bldg. 
Dayton 1, Ohio 


Attorneys for The City of 
April 3, 1957 Lancaster, Ohio 
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COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED i 
In the opinion of The Ohio Fuel Gas Company, the 
questions are: 


1. Were the Commission’s Findings that the — 
use of a Contract Demand form of Rate by The Ohio Fuel 
Gas Company for sales of gas for resale in interstate com- 
merce would be just and reasonable, and the correlative 
findings that further use of previously prescribed) rate 
forms would not be in the public interest in view of the 
changing economics of the Company’s business, supported 
by substantial evidence? | 





2. Did the Commission’s 1954 decision denying the 
use of a Contract Demand form of rate by The Ohio} Fuel 
Gas Company prevent it from considering the appropriate- 
ness of such a rate form on a different record and from 
approving its use after June of 1956? 

3. Did the Commission’s rate order in these proceed- 
ings (the fifth case before the Commission involving the 
rates of The Ohio Fuel Gas Company to the customers’ here 
involved) violate the rules of United Gas Pipe Line Com- 
pany v. Mobile Gas Service Corp., 350 U. S. 332, 76 S. Ct. 
373, 100 L. Ed. 373, and Federal Power Commission v. 
Sierra Pacific Power Company, 350 U. S. 348, 76 S. Ct. 
368, 100 L. Ed. 388, when the contracts relied upon had 
not controlled the rates or other conditions of service for 
many years; in any event did the Commission’s Findings 
comply with the procedural requirements of said decisions? 





4. Did the Commission abuse its discretion in declining 
to reopen the proceedings to receive evidence as to a part 
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ii 
v 
of the refund period when those who seek reopening did 
not do so within the time specified by statute and applicable - 
rules, and submitted no evidence to support their effort? | 
~ 
5. Did the Commission err in adjusting the cost of - 
service for fixing future rates by adjusting the property oe 


taxes incurred during the test year to reflect part of the 
increase therein to be incurred in the succeeding year? 
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COUNTERSTATEMENT OF THE CASE | 


The petitions in these cases, filed pursuant to Section 
19 (b) of the Natural Gas Act (Act of June 21, 1938, c. 
556, 52 Stat. 821, 15 U.S.C. 717-717w) (Act) pray that 
the Court set aside an Order issued by the Federal Power 
Commission (Commission) on June 29, 1956 (i) fixing 
rates to be charged for natural gas sold by Tre Ohio Fuel 
Gas Company (Ohio Fuel) for resale in interstate! com- 
merce for a period beginning March 1, 1954 and extending 
into the indeterminate future, (ii) finding that the future 
use (after the date of the Order) by Ohio Fuel of a)form 
of rate previously prescribed by the Commission would 
not be in the public interest, and (iii) approving for the 
future, as just and reasonable, the Contract Demand rate 
schedule. | 

The principal contention is that the Commission should 
not have approved Ohio Fuel’s Contract Demand |Rate 
Schedule (the CD Rate) for future use. In addition, the 
petition filed by the City of Lancaster, Ohio (Lancaster) 
contains an application for leave to adduce additional evi- 
dence before the Commission in support of a contention 
that the level of the rates fixed for a part (but not all) of 
the period prior to the Order were too high; that filed by 
The Dayton Power & Light Company (Dayton) complains 
in one small particular of the cost of service utilized in 
determining rate level. 

The CD Rate is a two-part rate. The demand com- 
ponent is related to the maximum daily volume of gas 
which seller is obligated to deliver to buyer and which 
buyer is entitled to receive from seller. The commodity 
component is applied to the volumes actually delivered. 

The CD Rate is not an unusual one. Substantially all 
the gas Ohio Fuel buys is paid for under this fortn of 
rate;* the Commission has approved it for use by many 








*Purchases from Texas Eastern Transmission Corporation, Texas 
Gas Transmission Corporation, Panhandle Eastern Pipeline Com- 
pany, and United Fuel Gas Company are all made pursuant to Con- 
tract Demand Rate Schedules, Exhs. 23 and 24, R. 4784, 4788, 1076. 


| 
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other natural gas companies, and this Court has dealt with 
questions concerning its operations. 

The CD Rate is set out in appendices to two of the 
briefs already on file, Lancaster E-1 to E-33 and Cin- 
cinnati (in part) Addenda A, p. a-l. The principal change 
from the previously effective rate form is the method of 
determining the billing demand, to which the demand charge 
is to be applied. Under the superseded rate, billing demand 
was the highest average daily delivery during any month 
of the twelve months’ period ending with the current billing 
month. 

Under the CD Rate approved by the Commission, bill- 
ing demand is defined as the higher of 


(a) The greatest day’s aggregate delivery of gas 
to buyer during the twelve months ending with the 
current billing month, or 


(b) 90% of the Contract Demand, 


provided, however, that the billing demand shall not exceed 
the contract demand. 


Thus, billing demand is dependent upon actual single 
day takes of gas, with an upper limit, the Contract Demand, 
and a lower limit, 90% of the Contract Demand. 

Contract Demand is defined in the General Terms and 
Conditions (Lancaster E-14, E-25-27). The essential fea- 
tures are: 


(1) The Contract Demand is the maximum daily 
volume of gas which Seller is obligated to deliver and 
which Buyer is entitled to receive (Sec. 1. 6, Lancaster 
E-14). 

(2) The Contract Demand may be increased at 
Buyer’s request, if gas supply and capacity are avail- 
able; if they are not, Seller must use “due diligence” 
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to make them available (Sec. 10.2 (a), Lancaster 
E-26). | 


(3) The Contract Demand may be decreased by the 
Buyer as of right by 10% (in steps of no more than 
5% in any 12 months period); with Seller’s consent, it 
may be further reduced if the released capacity can 
be otherwise utilized. (Sec. 10.2(b), Lancaster E-27). 


The CD Rate also provides, in common with many 
others, for penalties against the Buyer for unauthorized 
takes in excess of the Contract Demand, and (unlike most 
other Contract Demand Tariffs) for like penalties against 
the Seller for failure to deliver up to that ananhty when 
requested. 

Thus, the CD Rate recognizes, as the = pre- 
scribed rate forms did not, the commitments inherent in 
the Seller’s facility construction and gas supply procure- 
ment programs, by imposing a contractual obligation on 
Buyer correlative to the obligations which Seller must 
incur in order to be in a position to supply ae s de- 
signated peak day requirements. 


Hy 
| 
' 
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A. The Proceedings Below. 
1. The Record. 


On September 18, 1953,* Ohio Fuel filed its FPC Gas 
Tariff, Second Revised Volume No. 1, embodying jan in- 
creased charge to be collected through a CD Rate. By 
Orders of October 16, 1953 and October 26, 1953, the 
Commission suspended the filing, and ordered an investiga- 
tion and hearings pursuant to Section 4(e) of the Act. By 
Order of March 26, 1954, the Commission permitted the 





*At that time the Commission had under consideration: earlier 
filings by Ohio Fuel, which were finally terminated by an Order of 
December 22, 1954, prescribing rates for use between February 11, 
1952 and February 28, 1954, See pp. 12-14 below. 
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substitution of revised sheets embodying lower charges, 
and made them effective, subject to refund, as of March 

1, 1954. 
Thereafter, pursuant to an Order issued May 24, 1955, 
hearings in this case (which had convened on May 3, 1954 
| and recessed because of the pendency of the other cases) 
_ resumed, continued an additional 36 days before an Ex- 
aminer, and concluded on December 9, 1955. The record 
consists of 4637 pages of Transcript of testimony by 14 
witnesses, 72 Exhibits, and 61 Items incorporated by ref- 
erence. Dayton, Cincinnati, and Lancaster actively partic- 

ipated. 

Extensive briefs were filed with the Examiner, who 
issued his initial Decision on April 2, 1956 (R. 6608-35). 


2. The Examiner’s Decision. 


The Presiding Examiner found that Ohio Fuel had not 
supported the level of charges set out in the tariff sheets. 
In so doing, he rejected several contentions by Dayton 
as to the cost of service, and Ohio Fuel’s contentions as to 
the classification and allocation of costs and as to the level 
of refund rates. He utilized 1954 actual costs as a basis 
for refunds during 1954, and 1954—Pro Forma costs both 
for refunds during 1955 and 1956, and as a basis for future 
rates. - ‘ 

After stating (p. 3) “it is the form of rate which has Wi 
engendered most of the controversy here,” (p. 6) “the 








major contest stems from the rate form” and (p. 8-9) “It em 
would appear that the issue of whether or not Ohio Fuel’s ~ 
proposed rates and charges for the future which would be as 
collected under a contract-demand form of rate are just " 
and reasonable is the most important in the view of all | 
of the parties,” the Examiner concluded: a 

‘While the record in this case does not provide a <6 

factual picture substantially different from that 

giving rise to Opinion No. 273, the record is : 
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adequate for such reconsideration of the matter of 
rate form as the Commission itself may desire to 
undertake with a view to determining whether or 
not the approach employed in Opinion No. 273 
needs revision. Objections to testimony on the sub- 
ject of rate form were overruled by the Examiner 
in the first stages of the hearing on the theory that 
Ohio Fuel had a right to make such representations 
in support of its position as it deemed desirable, 
looking toward persuading the Commission to 
change its announced view. Because this latitude 
of proof was permitted in the preparation ‘of the 
record, there are facts and expert opinions; extant 
upon which a different result could be biel 


* * * 


“The privilege of reversing final opinions and 
orders or of confessing error in past decisions, would 
seem to be peculiarly within the province of the 
Commission itself. There is a presumption of 
validity which attaches to all final actions jof the 
Commission, especially if parties affected by such 
have declined to assert their rights through judicial 
review. While the Commission is free to repudiate 
precedents it has created by its past pronounce- 
ments, until it does so the presumption that the 
Commission’s previous actions were taken with full 
and careful consideration given to all of the facts 
adduced and all of the arguments advanced by all 
of the parties, must govern all of the functions of 
its Staff and of its hearing officers, since they are 
but agents.” (pp. 12-14). i 


Exceptions to this decision were filed by Cindinnad, 
Dayton, and Ohio Fuel. While they were pending, Dayton 
filed, on June 1, 1956, a motion to dismiss and reject the 
rate form aspects of the filing, relying on the decisions in 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U. S. 332, 76 S. Ct. 373, 100 L. Ed. 373, and Federal Power 
Commission v. Sierra Pacific Power Company, 350 U;,. 5: 
348, 76 S. Ct. 368, 100 L. Ed. 388. 


| 
| 





3. The Commission’s Orders. 


As this Court knows, from its own Dockets in Cases 
Nos. 13,515, 13,525, and 13,528, the Commission had before 
it, when it received the exceptions and the Motion of 
Dayton, the question of the validity of the CD Rate for 
future use by two of Ohio Fuel’s affiliates, United Fuel 
Gas Company (United Fuel) and Central Kentucky Nat- 
ural Gas Company (Central Kentucky), both like Ohio 
Fuel, subsidiaries of The Columbia Gas System, Inc. 
(Columbia). In those cases, the Presiding Examiner had 
approved the CD Rate for use by Ohio Fuel’s sister com- 
panies on a record which, so far as the rate form issue was 
concerned, was quite similar to the one made up in this case. 
Two of the three witnesses who testified here in support 
of the CD Rate had testified for United Fuel and Central 
Kentucky. The principal difference between the two pro- 
ceedings is that a preponderance of United Fuel’s interstate 
sales for resale is made to affiliates, while none of Ohio Fuel’s 
customers is affliated with Ohio Fuel. The Commissiones, 
en banc, heard a full day of argument in the United Fuel 
and Central Kentucky cases, on exceptions filed by Cincin- 
nati, Dayton, and the Portsmouth Gas Company. Dayton 
and Cincinnati were represented by the same counsel as 
those who appear here; Dayton’s attorneys now represent 
Lancaster; their contentions respecting the CD Rate have 
been substantially the same in both cases. 

On May 11, 1956, the Commission issued its order ap- 
proving the Examiner’s decision in the United Fuel and 
Central Kentucky cases, and on June 29, 1956, 14 P.U.LR. 
(3d) 266, the Commission issued the Order herein com- 
plained of. It denied Dayton’s motion to dismiss, reversed 
the Decision of the Presiding Examiner on the issue of 
rate form, on one small item of cost (not here in issue), on 
one aspect of the classification and allocation of costs (not 
here in issue), and on the treatment of periods for the appli- 
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cation of refund rates (also not here in issue) and prescribed 
the filing of tariff sheets by Ohio Fuel, including the CD 
Rate, for use after the June 1956 billing month. 
Cincinnati and Lancaster applied for rehearing: Dayton 
tendered an application three days too late and it was re- 
jected and returned. 
On August 16, 1956, the Commission issued its order 
denying the applications of Cincinnati and Lancaster. Such 
order considered carefully all the contentions made jin the 
applications (and which, under the Act, are the only con- 
tentions which can be made to this Court) and disposed of 
them. In fact, since Lancaster has so thoroughly “relied on 
Dayton on rate level matters” (Lancaster, p. 3 note) the 
denial of Lancaster’s application was, in effect, a denial of 
Dayton’s contentions as well. | 
These appeals followed. We have moved to dismiss 
Dayton’s appeal, for reasons fully stated in the motion and 
the reply to Dayton’s answer, on the ground that its failure 
timely to file an application for rehearing is jurisdictional. 
Pursuant to leave given in the order of January 14, Lae, 
in Case No. 13,565, we renew that motion. 
All the parties had ample opportunity to present al the 
evidence they desired. Entirely apart from the opportunity 
both for education and argument afforded by the parallel 
cases involving Ohio Fuel’s affiliates, the long record, and 
the multiple exhibits and items have produced a total back- 
ground of substantial evidence against which the Commis: 
sion exercised its informed judgment. 











| 
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B. Business of Ohio Fuel 


Ohio Fuel, a subsidiary of Columbia, is a part of its 
integrated natural gas system. It is engaged in the produc- 
tion, purchase, transmission, storage and sale, at wholesale 
and at retail, of natural gas. Having no other business, 
it is, naturally, concerned that the natural gas business, 
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including the retail business of its wholesale customers, ex- 
pand and prosper. It is essential, however, both to Ohio 
Fuel and to its customers, that such expansion proceed on 
a sound basis, recognizing both the public interest in reason- 
able rates and the necessity of remaining in a strong position 
with respect to competitive fuels and other forms of energy, 
such as electricity. Ohio Fuel’s evidence was calculated to 
show, and did show, in great detail, not only that the CD 
Rate is in harmony with the present economics of the nat- 
ural gas industry and is best adapted to promote an orderly 
and economic growth, all in the public interest, but that the 
“average day” rate previously prescribed was not, and that 
its continued use would not be in the public interest. As the 
Examiner said (p. 12), “The present Ohio Fuel attack is 
beamed primarily at the rate form aspects of Opinion 273” 
(R. 6620). 


C. Changing Economics of the Natural Gas Industry. 


Since the Commission has been, almost daily, confronted 
with the almost phenomenal changes in the gas business 
which have taken place in the last decade or so, a brief re- 
view of those changes, which are highlighted in this record, 
and which constitute the background for the Commission’s 
Order is, we believe, appropriate. 

Prior to World War II natural gas was not widely 
available beyond the limited areas where it was produced. 
With one relatively minor exception, Ohio Fuel’s supply 
was either produced or purchased in Ohio, or bought from 
its affiliate, United Fuel, whose sources were all within the 
Appalachian area (Exh. 22, R. 4783, R. 302). 

Natural gas was not widely used, even in Ohio Fuel’s 
territory, for space heating, because of the price differential 
in favor of coal. This situation still obtained as recently as 
1946. 

However, beginning in 1947, as coal and oil became 
more costly, the demand for natural gas increased at a phe- 
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nomenal rate. As supplies became available from the South- 
west, more and more areas, previously without natural gas, 
enjoyed its advantages. In Ohio Fuel’s territory, and that 
of its wholesale customers, practically all the new) homes 
built were provided with natural gas burning central heat- 
ing equipment, and conversions from other fuels proceeded 
at a rapid rate. Even though Ohio Fuel increased its capac- 
ity tremendously (Exh. 18, R. 4777, R. 300; Exh.|19, R. 
4778, R. 300) The Public Utilities Commission of Ohio 
found it necessary, on Ohio Fuel’s request, to restrict the 
installation of additional space heating load. (See Exh. 56, 
R. 5001.) Ultimately, after obtaining large additional gas 
supplies and the expenditure of millions of dollars (Exh. 
26, R. 4792, Exh. 27, R. 4793) Ohio Fuel has “caught up”, 
so that the undesirable restrictions are no longer necessary. 

As a result of this change, however, Ohio Feel is a 
vastly different operation than it was ten years ago, and its 
customers are getting a much different type of service 
(though, of course, it is still natural gas). Some of these 
differences are: 


1. The use of natural gas is much more highly sea- 
sonal, because of the increasing space ae load 
(Exh. 21, R. 4782). 


2. Peak demands for gas vary almost directly with 
severity of temperatures. Plant and supply must be 
available for the coldest temperature which might rea- 
sonably be expected (“design peak day”) and which 
happens on an average once in ten years thong it 
can occur in any year (R. 308). 





3. Total annual requirements both wholesald and 
retail, are increasing at a rapid rate (Exh. 19, R. 
4778, Exh. 20, R. 4779). | 


4. Most of the gas sold by Ohio Fuel now comes 
from the Southwest, instead of the Appalachian Area 
(Exh, 22, R. 4783, Exh. 23, R. 4785-7). | 

| 
| 
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5. A supply of Southwest gas for Ohio Fuel and its 
markets, both wholesale and retail, requires financial 
commitments by Ohio Fuel involving large fixed pay- 
ments over a relatively long period of time (Exh. 23, R. 
4784, Exh. 24, R. 4788). As this Court knows, the Com- 
mission requires a showing of “economic feasibility” for 
the issuance of a certificate under Section 7 of the Act. 
This showing involves not only a long-term supply in 
the field, but a long-term sales contract with purchasers, 
such as Ohio Fuel. 


6. Facilities to handle rapidly increasing loads of 
increasingly seasonal character cost a lot of money. This 
has had to be borrowed. At December 31, 1946, Ohio 
Fuel’s debt was $5,325,000. At December 31, 1954, its 
debt was $91,543,000.—over 17 times as much. (Exh. 
37, Statement 11, R. 4862.) Requirements for interest 
and principal payments do not depend upon the weather. 


These changes all squeeze Ohio Fuel from opposite di- 
rections—with increasingly variable sales have come in- 
creasingly rigid commitments (R. 368). Unless some way 
were devised to help narrow the variations and to help meet 
the commitments, Ohio Fuel and its customers would face a 
situation where further expansion would be economically 
impossible (R. 307-17). The “average day” rate is of no 
help in this respect (Exh. 30, R. 4796, R. 315-17). In 
fact, it would produce wider annual fluctuations in the de- 
mand (or fixed charge) component than in the commodity 
(or variable charge) component. (Exh. 51, R. 4989, App. 
F, infra, A-18.) The CD Rate wherein revenues are more 
nearly geared to the peak day delivery obligations which 
are responsible for the costs (and their fixed nature) 
rather than altogether to the incidence of sales, is the 
appropriate rate (R. 308-9). 
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D. Commission Scrutiny of Ohio Fuel’s Prior Rates. 


Prior to 1946, Ohio Fuel’s wholesale rates had not been 
specifically regulated by the Commission. The rate to 'Day- 
ton, as shown in Dayton’s Appendix B, Article VII, called 
for a capacity charge of $4.00 per Mcf of billing demand 
for the first 50 cubic feet per customer, $3.00 per Mcf for 
the next 50 cubic feet, and $2.50 per Mcf for all in excess of 
100 cubic feet per customer, and a commodity charge of 32¢ 
per Mcf for the first 2 Mcf per month per customer, and 
22¢ per Mcf excess of 2 Mcf per month, per customer. ' Bill- 
ing demand was defined as the greatest average daily de- 
livery in any month subsequent to the preceding December 
billing month, except that deliveries between April 1 and 
October 31 should not operate to increase the billing demand 
over that previously established in that year. In addition the 
billing demand could not be less than 70% of the highest 
billing demand set in the preceding year. ! 





1. Docxet No. G-403. After an Investigation under 
Section 5 of the Act, which extended over several years, 
the Commission, with the consent of Ohio Fuel (there being 
no formal hearings) entered an order in June, 1946, pur- 
suant to which Ohio Fuel filed its rate Schedule F-1, as a 
part of its “FPC Gas Schedules,” which contained a demand 
charge of 20¢ per one hundred cubic feet of billing demand 
and a commodity charge of two and one-half cents per 100 
cubic feet of gas delivered. By reason of reservations on 
account of certain unresolved costs, the commodity charge 
was later reduced to 2.43¢ per hundred and to 2 ay per 
hundred. See 5 FPC 144, 6 FPC 429, 1098. 


Thus the “per customer” and the “step” Yeaturds of 


both the demand and commodity charges were eliminated, 


the rate was stated for hundreds rather than thousands of 
cubic feet, and the customers received a substantial reduc- 
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tion below the contract rates, which were found to be unjust 
and unreasonable. See 5 FPC 144, 148 (3). 


2. Docket No. G-1268. After suspending revised Tariff 
Sheets calling for an increased commodity charge in rate 
schedule F-1, the Commission held hearings in 1949 and 
1950 and on April 12, 1951, issued its Opinion No. 211, 
which, so far as the future was concerned, fixed the com- 
modity rate at 25.34¢ per Mcf. The definition of billing 
demand was unchanged. Both the demand charge and the 
commodity charge were stated in Mcf instead of hundreds. 
(10 FPC, 145). 


3. Docxets Nos. G-1786 anp G-1965. As the dramatic 
changes in the economics of the gas industry above men- 
tioned began to be more apparent to Ohio Fuel and Col- 
umbia, it was determined, in the summer of 1951 when 
rising costs necessitated increased charges, to reflect those 


charges in a CD Rate patterned generally upon that which 
had been filed by Ohio Fuel’s affiliate, Atlantic Seaboard 
Corporation, and which was approved by Opinion 225, 
issued April 25, 1952, ( BEPC , 
94 P. U. R. (N. S.) 235). 


Accordingly, on August 10, 1951, Ohio Fuel filed its 
FPC Gas Tariff, First Revised Volume No. 1, in which 
the CD Rate was embodied. By Order at Docket No. 
G-1786, the filing was suspended until February 11, 1952. 
Before it could be heard, a filing by one of Ohio Fuel’s 
suppliers, Texas Eastern Transmission Corporation, re- 
quired another increase in Ohio Fuel’s rates, which was 
filed, May 1, 1952, and suspended at Docket No. G-1965, 
until December 1, 1952. 

The two proceedings were consolidated for hearings 
which began late in February, 1953 and continued into 
November, 1953. Meanwhile this proceeding (G-2281) 
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| 
began in October, 1953, and the rates here in question be- 
came effective on March 1, 1954, so that the previous cases, 
which had started as proceedings to fix rates for the future 
became, before their conclusion, purely an inquiry Into a 
period which had expired. 


The intermediate Decision procedure was waived, and, 
on July 26, 1954, the Commission issued its Opinion No. 
273 and accompanying Order, which were principally con- 
cerned with the cost of service and its collection during a 
past period. i 

The retrospective application of the Opinion is stated 
many times. Some of them are: | 


“The rates in Docket No. G-1786 were in ‘effect 
under bond from February 11, 1952 until Decem- 
ber 1, 1952, subject to refund of any portion of the 
increased rate found by the Commission not'to be 
justified. The rates in Docket No. G-1965 went into 
effect, under bond, subject to refund, on December 1, 
1952, and were in effect until March 1, 1954, at 
which time they were superseded by the rates i in- 
volved in Docket No. G. 2281. | 


“The Commission is here concerned with the deter- 
mination of just and reasonable rates and tariff con- 
ditions for sales of natural gas in interstate| com- 
merce for resale during the period February 11, 
1952 through February 28, 1954 and the disposition 
of funds collected under bond pursuant to the pro- 
visions of Section 4(e) of the Natural Gas Act. 7 


(p. 1) 


“Tf we were confronted with the problem of making 
rates for the future * * *” (p. 5) 





“This form of billing [average day] appears’ gen- 
erally to be quite suitable to Ohio Fuel’s type of 
operation and is reasonable for the computation and 
disposition of refunds. However, we find that for 
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these proceedings involving rates and charges for a 
past period * * *” 


“Since the rates herein prescribed are for the pur- 
pose of computing refunds, rather than for appli- 
cability to Ohio Fuel’s sales in the future * * *” 


(p. 25) 


On that basis, the Commission declined to approve the 
CD Rate for use in a past or refund period, but kept essen- 
tially the same form of rate (extending the ratchet to a 
moving 12 months’ period, rather than the calendar year) 
and provided for increases in the commodity bracket of the 
rate. As we have shown, and will show further, the CD 
Rate’s principal advantage is its tendency to provide rea- 
sonably stable demand revenue based on financial commit- 
ments without complete dependence upon future weather 
conditions. If Ohio Fuel recovered all its cost in a past 
period, the disapproval for that period of the CD Rate 
would not have any adverse effect on Ohio Fuel. Thus, 
Ohio Fuel sought rehearing only on the rate level aspects 
of the case, and after reopening and further hearing, an 
Order, issued December 22, 1954, approved a settlement 
between the parties as to refunds. 


STATUTORY PROVISIONS INVOLVED 


The order of the Commission was entered pursuant to 
the Natural Gas Act (Act of June 21, 1938, c. 556, 52 Stat. 
821-838, 15 U. S. C. 717-717w) and particularly Sections 
4(c), 4(d), 4(e) and 5(a) thereof; review by this Court 
is invoked under Section 19(b) of that Act. These sections 
are printed in the Appendix. 
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SUMMARY OF ARGUMENT 
I, 


There was substantial evidence justifying the findings 
that, for future use, the CD Rate is just and reasonable. 
Such evidence demonstrates that the dramatic changes 
which have taken place in Ohio Fuel’s operations have led 
to wide fluctuations in peak-day demands, due principally 
to the spaceheating load; that Ohio Fuel has had to provide 
facilities and supply to meet such peak-day demands which 
may not eventuate more than once in ten years; that, in 
order to provide such facilities Ohio Fuel has had to incur 
increasingly rigid commitments for a relatively long period 
of time, which must be met every year whether facilities 
are fully used or not; that the magnitude of the facilities 
and supply and necessary long-term commitments attendant 
thereon are proportionately due to the peak day require- 
ments requested of Ohio Fuel by its wholesale customers; 
and that unless payment by those customers is related to 
the commitments made by Ohio Fuel in order to supply 
them, measured by their designated peak day requirements, 
wide fluctuations in revenues will result, which would de- 
part unreasonably from the fixed costs to which those 
revenues should apply. | 

The evidence shows that the CD Rate is reasonable be- 
tween Ohio Fuel and its customers because (i) it recognizes 
the nature of Ohio Fuel’s costs and the relationship| thereto 
of the requests by wholesale customers for capacity | (ii) its 
obligation extends for the same length of time as does the 
obligation for supply, and (iii) the customers’ obligation to 
Ohio Fuel is a good deal less than their proportionate share 
of the obligations Ohio Fuel incurs on their behalf. Also, 
the CD Rate provides an incentive and justification for the 
customers to improve the load factor of their purchasers 
through the use of peak-shaving facilities and the promo- 


| 





i 
| 
| 
| 
| 
i 
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tion of off-peak load, and thus tends to produce a more 
efficient use of Ohio Fuel’s facilities. 

The CD Rate is fair and reasonable between customers 
because it properly evaluates differences in the use of Ohio 
Fuel’s facilities resulting from differences in space-heating 
load, differences in industrial and other non-peak sales 
policies and differences in the installation and use of peak- 
shaving facilities. 

The specific findings to the effect that continued use 
of the former rates of Ohio Fuel, based on the average of 
a month’s consumption, is not in the public interest are 
supported by substantial evidence that such a rate not only 
does not tend to solve the problems created by increasingly 
rigid commitments in the face of increasingly variable peak 
sales, but would accentuate them. 

The various arguments against the CD Rate, which rate 
is a relatively familiar form of collection, are not supported 
by the evidence, and the Commission was amply justified 
in its conclusion that such objections were not well taken. 

Cincinnati’s objection to the long-term features of the 
CD Rate are not well taken for the reason that the cus- 
tomers’ commitments to Ohio Fuel do not outlast Ohio 
Fuel’s commitments to the customers, and for the further 
reason that the argument assumes the Commission will be 
unable adequately to deal with the hypothetical future situa- 
tion upon which it is based. 

Cincinnati’s effort to have its liabilities under the rate 
restricted to its gas assets (as opposed to its combined 
electric and gas revenues and properties) is improper since 
it rests upon concepts appropriate only to the allocation of 
costs, not their collection, is without precedent and lacks 
substantial record support. 

The findings of the Commission were, in addition to 
their ample support in the record, sufficiently definitive to 
comply with the Administrative Procedure Act. 
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i. : 
| 

The Commission was not bound to adhere to or follow its 
previous Opinion 273 in which, for a past period, the use 
of the CD Rate was denied, since the principle of res ad judi- 
cata has no application to administrative proceedings fixing 
future rates, and since the record before it afforded an ample 
basis upon which it could and did determine that the rate 
form prescribed in the previous order would be unjust and 
unreasonable for future use. : 
| 

III. ! 

The doctrines enunciated by the decisions in U nited Gas 
Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S. 332, 
76 S. Ct., 373, 100 L. Ed. 373, and Federal Power Com- 
mission v. Sierra Pacific Power Company, 350 U. S. 348, 
76 S. Ct. 368, 100 L. Ed. 388, did not deprive the Commis- 
sion of jurisdiction to approve the CD Rate for future use 
by Ohio Fuel. The purchasing companies have insisted not 
on contract rights, but on the continuance of a form of rate 
previously prescribed by the Commission for insertion in a 
uniform FPC Gas Tariff; there has been no insistence upon 
the maintenance of a rate level, either such as was fixed by 
contract, or by the Commission; and the Commission has 
on many occasions changed not only the level of the rate but 
other features of the form of the rate, without jurisdic- 
tional objections by the purchasers. 

In any event, the specific findings that further use of the 
previously prescribed rates would not be in the public inter- 
est clearly satisfied the procedural rules in those cases. 








IV. | 


The Commission did not err in declining to reopen the 
proceeding to receive evidence as to an actual cost of ser- 


| 
| 
| 
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vice for 1955. A petition seeking such relief is addressed 
to the Commission’s administrative discretion, which has 
not been shown to be abused and Petitioners did not timely 
avail themselves of administrative remedies open to them 
prior to and after the issuance of the Commission’s final 
order. The application to this Court for leave to adduce such 
evidence fails to show reasonable grounds for failure to ad- 
duce it before the Commission and must, therefore, be 
denied. 


Le 


The Commission’s allowance, as a part of the cost of ser- 
vice for the future period, of an amount equal to one-half 
of the increase in 1955 property taxes over those paid in 
1954 was proper; the attack thereon is without support in 
either fact or law. 


ARGUMENT. 
L 


THE FINDINGS AND ORDERS OF THE COMMISSION WITH 
RESPECT TO RATE FORM WERE BASED UPON 
SUBSTANTIAL EVIDENCE OF RECORD. 


This Court deals repeatedly with appeals seeking review 
of orders of various administrative tribunals and has had 
cited to it many times the various decisions discussing the 
scope of its power in the premises. Substantially, the con- 
tention of petitioners in these cases is that the Findings and 
Orders of the Commission are unsound. However, the 
inquiry is and should be only whether “the finding of the 
Commission as to the facts * * * (is) supported by sub- 
stantial evidence” in which case, as required by Section 
19(b) of the Act, it “shall be conclusive”. We shall show 
that such Findings are in every respect so supported. 
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Inasmuch as this portion of the Brief is concerned with 
“substantial evidence” in the record, and in order to avoid 
constant repetition we shall not expressly assert that every 
showing of fact to which we allude nae such 
evidence. 





A. There Is Substantial Evidence to Support the Con- 
clusion that the CD Rate Should Be Approved for 
Future Use by Ohio Fuel. | 


We have briefly set forth above some of the! major 
developments in Ohio Fuel’s business which have required 
the use of the CD Rate. Ohio Fuel’s direct case on this 
point consisted of Exhibits 16 through 30, 34 through 36, 
and 38, together with the testimony of J. A. Scanlon, Vice 
President of Ohio Fuel (R. 267-272, 300-323),;C. E. 
Loomis, Vice President of Columbia (R. 353- -380), and 
M. F. Orton, formerly Director of Public Utilities|of the 
New York State Public Service Commission, now an inde- 
pendent consultant (R. 419-458). | 


1. There is substantial evidence of the operating and financial 
necessities requiring the CD Rate Form. | 


No real controversy exists as to the basic facts.; Ohio 
Fuel’s annual sales have more than doubled in the interval 
1946-1954, with the wholesale growth being substantially 
the same as the retail (Ex. 19, R. 4778). The endiis not 
in sight (Items B & G, 5071, 5167). While general eco- 
nomic conditions have had an effect, the principal reason 
for this growth is the widely-increased use of gas for 
space heating. 





(a) Space Heating Load. | 


The spectacular growth in the space heating load is 
forcefully indicated by the statistics in the record. In 


| 
| 
| 
\ 
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1946, Dayton had 20,000 residential space heating custom- 
ers, or 21% of its total residential customers (R. 3488-90). 
Cincinnati had 14,591 or 6.4% —the same saturation as in 
1929 (R. 3265-7). In 1955, Dayton had 110,800 residential 
space heating customers, or 77% of its total residential 
customers (R. 3488-3491); Cincinnati had 121,599, or a 
saturation of 43.8% (R. 3265) ; Lancaster’s saturation has 
grown to 79% (Ex. 65, R. 5053). See Order p. 5 (Cincin- 
nati Addendum B, p.(s)). 


(b) Changed Sources of Gas Supply. 


The Petitioners recognize Ohio Fuel’s changed sources 
of gas supply and the financial obligations attendant thereon. 
The changed source of supply has created economic neces- 
sity for the CD Rate. 


Lonc TERM CoMMITMENTs. Exhibit 24 (R. 4788) 
shows the total contractual minimum dollar obligations to 
pipeline suppliers which extend a long time into the future 
to be $579,000,000. The customer companies want a 
long term obligation from Ohio Fuel. They recognize that 
Ohio Fuel has to commit itself, on their behalf, for a long 
time in the future. E.g. R. 3193-3204. The CD Rate 
requires them equitably to share in the long term costs 
which their requirements necessitate. 


MINIMUM CuHarcEs. Exhibit 24 also shows the annual 
minimum which must be paid to these suppliers regard- 
less of the volumes purchased or sold. It is more than 
$35,000,000. The total demand charge revenue under the 
CD Rate to Ohio Fuel is less than 70% of the wholesale 
customer’s share of this irreducible cost alone. Cf. 
Exh. 47 (R. 4980) wherein Dayton attributes $8,850,000 
annual minimum obligation to the “Wholesale Market 
Only” with App. B, to Order of June 29, 1956 providing 
for recovery of $5,967,000 through demand charges. 
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(ec) Additional Facilities. : 

The tremendous growth in plant which the increasing 
requirements of Ohio Fuel’s markets, wholesale and retail, 
have required, is shown on Exhibits 26 and 27 (R. 4792 
and 4793). Ohio Fuel’s plant balance, not including dis- 
tribution plant, at December 31, 1946 was $76, 318,000; 
at December 31, 1954, $153,580,000. The wholesale 
markets, of course, have contributed to this growth. In 
fact, Ohio Fuel has more investment in facilities! to serve 
the Dayton market than Dayton itself, and a greater stake 
in its revenues on account of fixed costs atecmstable to 
plant (R. 3592-5). 


(d) Operating and Economic Consequences. 


(i) Errect on Loap Factor. Space heating: load, by 
its very nature, is highly seasonal. In the summer, no gas 
is used; during the winter large quantities are required. 
Thus, it is readily apparent that many facilities will not be 
used at capacity very much of the time. Exhibit 21 (R. 
4782) shows how wide is the discrepancy between use on 
the average summer day and the peak day of the heat- 
ing season (201,000 Mcf vs. 1,091,000 Mcf). Thus, the 
space heating load has reduced the ratio of average use to 
peak use, known generally as load factor. And as load 
factor declines, unit costs rise, since so much of |the cost 
of a line is represented by fixed charges for depreciation, 
return and taxes. The rate form should adequately dis- 
tribute these and other fixed costs in accordance with the 
capacity required, so as to offer incentives to arrest further 
declines in load factor. i 





(ii) Peak Day Propitems. Since residential space 
heating is a utility function, and vital to public health and 
welfare, distributors must be prepared to meet these cus- 
tomers’ maximum demands on the coldest day which may 
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reasonably be anticipated. Those needs rise almost directly 
as the temperature falls. Thus, Cincinnati estimates that 
its heating load requires 5,000 Mcf each day for each de- 
gree the temperature falls below 65° F. (degree day de- 
ficiency, or “DDD”). For Dayton the figure was 3,646 
Mcf in 1954 (R. 316). 


(iii) Drstcn Peak v. AcTtuAL PEAK. While facilities 
and supply must be adequate to meet requirements on the 
coldest day which may reasonably be anticipated, experience 
indicates that such a “design peak day’ does not occur on 
the average more than once in ten years, even though it 
may occur in any year, or two or three years in succession 
(R. 308). Thus, Dayton’s planning is based on an aver- 
age of 0° for 24 hours (R. 3494, Item MM, R. 5504); 
Cincinnati’s is based on a mean of O° (R. 3345-6). All 
agree that this temperature condition, must be assumed 
(not ‘“‘guessed at”, see Lancaster p. 45-46, Dayton, Inter- 
venor p. 32). The possibility that it will occur, in any 
year, makes it essential to proceed on that assumption. 

In planning for the design peak day, Ohio Fuel and 
Columbia plan for a coincidental peak day since each 
customer is entitled to receive its contract quantity, even 
on a coincidental peak day, which not only can occur, but 
has occurred in the past (R. 375-6). 

Appendix D (infra, p. A-16) shows how, through no 
fault in estimating procedures, actual peak requirements 
from suppliers have varied from those for which Ohio 
Fuel has had to be prepared. As space heating load grows, 
this discrepancy is bound to increase unless Ohio Fuel’s 
rate form tends to encourage peak shaving by the wholesale 
customers. 


(iv) Sotution For DETERIoRATING Loap Factors. 
We have shown how the deteriorating load factor attend- 
ant upon increasing space heating saturation inevitably 

















increases the unit cost of the gas sold. With a rising price 
index, incremental facilities are more costly than | those 
which they supplant or augment. Unless means are found to 
deal with this situation, i.e., to improve the load factor or 
at least check its deterioration, gas will cease to be com- 
petitive with other fuels. | 

sce record shows that steps can be, and are being. atin 

“shave” the peaks: | 


(i) Ohio Fuel has determined that its retail indus- 
trial sales should be curtailed on the design peak day— 
in other words, facilities and supply will be provided 
only to the extent necessary to prevent damage to indus- 
trial property—“maintenance gas.” Because of the in- 
frequency of design peaks, curtailment will not be fre- 
quent, at least to the full extent planned. This policy 
permits Ohio Fuel to provide less capacity and supply for 
the peak day than otherwise would be required, by 
an amount equal to 75% of the daily industrial require- 
ments (R. 1811-1833). | 


(ii) Cincinnati has a sizable interruptible industrial 
load, which can be curtailed on cold days and thus reduce 
its requirements from Ohio Fuel and Central Kentucky. 
This policy would be valueless to Cincinnati unless it 
receives a commensurate reduction in price from its 
supplier. If curtailment of industrial load on the design 
peak day is planned, the CD Rate permits an immediate 
year-round saving in demand charges (R. 3333-4; 
4283-5). 

(iii) Cincinnati has a stand-by ered gas 
plant with daily capacity of 36,000 Mcf. Cincinnati’ 8 re- 
quirements from its suppliers are planned on the as- 
sumption that it will utilize those stand-by facilities to 
their full capacity on the design peak day. Thus, Cin- 
cinnati will take its contract quantity from its supplier 
with much greater frequency than if it contracted for its 
total design peak day send-out (R. 3375-6; 3485,7). 
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These facilities which represent a considerable invest- 
ment would lose their value unless their use permits a 
reduction in the cost of gas purchased. The CD Rate 
permits an immediate year-round saving in demand 
charges by reason of their use. (R. 3450-2, 317, 437, 
439) 


Finally, entirely apart from these specific solutions Day- 
ton’s operation under the CD Rate has shown its useful- 
ness in reducing peak requirements. Though it has opposed 
the rate form, and has not signed a service agreement there- 
under, Dayton has repeatedly nominated as a “contract 
quantity” volumes appreciably less than the amounts it has 
shown as its total requirements. In every instance the re- 
duction has been approximately equal to 75% of its indus- 
trial load plus the capacity of its propane plant. Thus, 
Dayton has illustrated the inherent tendency of the CD 
Rate to promote more economic use of capacity to its own 
financial advantage as well as that of Ohio Fuel and the 
ultimate consumers. For instance, absent the Contract De- 
mand, Ohio Fuel would have had to provide, in 1955, over 
27,000 Mcf of capacity which Dayton’s “contract quantity”’ 
did not require. (E.g., R. 3811-23). 

Thus it is clear, we believe, that the Commission’s Find- 
ing that the CD Rate does encourage the limitation of peak 
requirements on Ohio Fuel: 


“Additionally, the CD rate form, with its 90% 
ratchet provision, will encourage control of the peak 
demands by distribution company customers either 
through construction and use of peak-shaving fa- 
cilities or through use of other means available to 
them.” (Cincinnati’s Addendum B, p. (s) ) 


is supported by substantial evidence. That this result is in 
the public interest should be manifest. 
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(e) Necessity for Orderly Recovery of Long Term Costs. 


Obviously, the ultimate consumers of gas must pay all 
the costs attendant upon the service they receive, and that 
includes each link in the supply chain from the wells to the 
burner tips. (Exh. 36, R. 4810). All agreed that,| unless 
they do pay, one or more links in the chain will suffer. It 
is clear, we submit, that, since such a large portion of those 
total costs is attributable to the maintenance of facilities 
and supply for space heating gas, the consumers should pay 
those capacity costs even though, in a particular year, the 
facilities are not fully used. Those whose requirements 
necessitate the costs should pay them, not in total over a 
cycle of a number of years, but to the extent practicable, in 
the manner in which they are incurred each year (R. 370-3). 

If Ohio Fuel’s demand revenues from its wholesale mar- 
kets are dependent upon year-to-year fluctuations because 
of the weather, there would indeed be a “feast-or-famine” 
experience (as the Commission found—p. 5 Cincinnati 
Addendum B, p. (s)). The instability of revenues would 
make future financing of additional facilities difficult and 
more costly. 

Since fixed costs incurred to provide space hehe 
capacity are long-term costs, the rate form should provide 
for their recovery on a comparable basis. Since) the 
customers desire a long-term commitment from Ohio Fuel 
for supply, they should be willing to make a long-term 
commitment to Ohio Fuel to help pay for that supply. 
(See R. 3202-3204.) If there is no commitment by, the 
customers, there is no assurance that the costs will be re- 
covered at all, or if they are, that they will be recovered 
from those responsible for them. This commitment is) not 
unusual. Many distribution companies make them; the 
CD Rate is a common one. Ohio Fuel makes commitments 
of this very character; its customers should bear their 
share. | 
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The evidence clearly shows, therefore, that the CD Rate 
is necessary for Ohio Fuel and that without it Ohio Fuel 
would have to bear practically all the strains caused by 
fixed payments on the one hand, and widely fluctuating 
revenues on the other. The Commission could not have 
arrived at any conclusion other than that the CD Rate is 
necessary to Ohio Fuel’s financial stability and that it is 
just and reasonable. Its decision is clearly supported by 
substantial evidence. 


2. There is Substantial Evidence that the CD Rate is Just and 
Reasonable. 


(a) Between Ohio Fuel and its Customers. 


(i) THe CD Rate RECOGNIZES THE NATURE OF OHIO 
FuEL’s Costs. Ohio Fuel’s fixed costs should be recovered 
through a rate form which is tied to the manner in which 
they are incurred as well as the incidence of sales. (R. 
365-8, 433-5). The relationship, which the CD Rate recog- 
nizes, between Ohio Fuel’s delivery obligation to its cus- 
tomers and their demand charge obligation to Ohio Fuel, 
is a reasonable one. 


(11) Tae CD Rate RECOGNIZES THE INFLUENCE OF 
WHOLESALE CUSTOMERS’ DESIGNATED PEAK RE- 
QUIREMENTS Upon OnIo FuEL’s Costs. 


Ohio Fuel’s costs are incurred many months before the 
customers actually take the gas and are based, to a great 
extent, upon those customers’ nominations of their peak 
day requirements from Ohio Fuel (R. 307-10). Under 
these circumstances, it is certainly appropriate that a por- 
tion of the fixed costs attributable to facilities and supply 
necessitated to meet the customers’ nominations be borne 
by those who furnish them, and be measured by them. 
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(iii) THe CD Rate RECOGNIZES THE Duration OF 
OuxIo Fuet’s Supply COMMITMENTS. i 


The obligation under the CD Rate is of the same length 
in time as Ohio Fuel’s obligation, under the same service 
agreement, to furnish maximum daily quantities) (R. 
4446-7). If a customer wants assurance from Ohio: Fuel 
of a 20 year gas supply with a specified daily maximum 
quantity, and Ohio Fuel obligates itself for facilities and 
supply in order to make that assurance, the customer should 
pay the demand component of his rate on the basis of that 
maximum, whether or not in any particular year, full use of 
the capacity is made (R. 2077-8, 32024). 

A financial obligation to Ohio Fuel which lasts as ‘long 
as a supply obligation by Ohio Fuel, and is measured by the 
level of that supply obligation is certainly fair and reason- 
able. | 





(iv) THE CD RATE AFFORDS APPRECIABLE LEEWAY TO 
THE WHOLESALE CUSTOMERS 


Measured by the following tests, it is clear that tha CD 
Rate is reasonable as between Ohio Fuel and its wholesale 
customers since it affords considerable leeway as to changes: 


(a) The demand revenues under the CD Rate during 
the test year as fixed by the Commission would have 
been $5,967,000 (See Order, App. B, R. 6873). This 
is substantially less than the wholesale customers’ share 
of the annual fixed costs. Dayton’s Exhibit No, 48 
shows the total major fixed costs applicable to/ the 
wholesale business to be not less than $12,300,000! c 
4983). 

(b) The CD Rate, unlike many others, does not he 
tain any minimum take-or-pay-for commodity charge. 
Thus, Ohio Fuel must bear the impact of fluctuations 
from year to year in annual (commodity) sales. Ex- 
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hibit 51 (R. 4989) shows such fluctuations to be quite 
material. (See App. F, infra, P. A-18). 

(c) Ohio Fuel bears the impact of the first 10% in 
fluctuations in demand revenues because the floor on the 
billing demand is 90% of the contract demand. 


(d) The CD Rate allows as of right a reduction 
of 10% in the contract quantity at the rate of 5% in 
any 12 months period (Section 10.2(b), Lancaster 
E-27). Thus, a customer’s billing demand could be 
based on as little as 81% (90% of 90%) of the highest 
contract demand for which Ohio Fuel has committed 
itself. In addition to this leeway of 19% as of right, 
further reductions in the contract demand may be agreed 
to if the capacity can be otherwise used. 


(b) Between Wholesale Customers. 


(1) THE CD Rate PROPERLY EVALUATES DIFFERENCES 
IN SPACE HEATING SATURATION. 


It should be apparent because of weather variations 
that actual takes of a customer with 77% heating satura- 
tion will have wider fluctuations from the design day re- 
quirements than those of a customer who has 44% satura- 
tion. (p. 20, supra). The CD Rate fairly evaluates the 
differences in the respective departures from contract quan- 
tities due to the effect of weather upon space-heating load. 
The Order recognizes (p. 6, Cincinnati Addendum B, p. (t) ) 
that unless the demand charge is tied to the capacity fur- 
nished the customers with the more stable load will have to 
bear some of the costs attributable to the customer with the 
high saturation of heating customers. 


(ii) THE CD RATE PROPERLY EVALUATES DIFFERENCES 
IN INDUSTRIAL SALES POLICIES. 


A wholesale customer who plans to carry his entire 
industrial load on the design peak day should pay more 








29 : 
demand dollars (and charge more for his industrial igas) 
than the customer who plans to interrupt such load. (R. 
3697-3701.) If planned curtailment is taken into account 
in fixing the contract quantity, actual peak takes will ap- 
proach the contract quantity much more frequently ‘than 
if it is not. Thus, a better purchase load factor is obtained, 
even in years when design peak day is not experienced. 
Cincinnati offers curtailable industrial service, with a price 
advantage; Dayton claims it does not and cannot. The CD 
Rate properly assesses costs as between these two policies. 

(iii) Tot CD RATE PROPERLY EVALUATES DIFFER- 
ENCES IN PEAK SHAVING POLICIES. ! 


If Cincinnati, with 36,000 Mcf of potential peak- 
shaving facilities, contracts for gas on the assumption that 
it will use those facilities to capacity on the design day, it 
can take its contracted supply with much greater frequency 
than if it contracted for its entire peak day send-out (R. 
3375-6, R. 3485-7). These facilities cost money to, own 
and operate (R. 3450-2). A rate which recognizes their 
value in reducing Ohio Fuel’s capacity obligations, is rea- 
sonable. One which does not would saddle Cincinnati’s 
customers not only with a share of the costs attributable 
to the non-peak-shaving wholesale customers, but also the 
costs attendant upon Cincinnati’s ownership of such fa- 
cilities. ! 

All these respects in which customer companies! may 
differ result in differing load factors at which they may 
purchase from Ohio Fuel. It is essential that a customer 
who makes efforts to improve load factor should not be 
penalized for doing so; yet, absent the CD Rate, he would 
inevitably have to absorb some of the costs attributable to 
the lower load factor customer. Certainly, in view of these 
factors, the Commission’s Finding that the CD Rate is 
reasonable because it will encourage control of peak de- 
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mands and because it will tend to reduce discrimination 
among customers (Order p. 5-6 Cincinnati Addendum B, 
pp. (s)-(t)) is amply supported by the record. 


3. There is substantial evidence that the “Average Day” Rate 
for future use, would not be in the public interest. 


The previous rate, variously described as the “average 
day” rate, or the “Opinion 273” rate, applied the demand 
charge to billing demands determined by dividing the total 
quantity of gas delivered during a billing month by the num- 
ber of days in that month. The evidence was calculated to 
show why the continued use of this type of rate would not 
be in the public interest. As the Examiner stated, “The 
present Ohio Fuel attack is beamed primarily at the rate 
form aspects of Opinion 273” (R. 6620). The record is re- 
plete with showings of the shortcomings and inadequacies 
of the average day rate which had been prescribed in that 
Opinion. The Commission’s finding (4) at page 12 of the 
Order (Cincinnati Addendum B, p. (u)), is amply sup- 
ported by the record. 


a. The Average Day Rate Fails to Take Ohio Fuel’s Obligations 
and Commitments into Account. 


By basing billing demand upon the average day of actual 
monthly deliveries, the former rate ignores Ohio Fuel’s 
obligations to its wholesale customers and the commitments 
made by Ohio Fuel for gas supply and facilities both of 
which are predicated in material part upon the designated 
peak day requirements of its wholesale customers. For 
example, Exhibit 21 (R. 4782) shows that in 1954, actual 
peak use was 42% greater than the average of the peak 
month deliveries. Appendix E (infra, p. A-17), developed 
from Item B, R. 5071, shows the estimated requirements 
for 1954-55, upon which facilities and supply must be pro- 
cured; there the single day exceeds the average day of the 
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largest month by 62%. Facilities and supply for an isis 
day” would be of no use in meeting the single day needs. 
Ohio Fuel’s customers, wholesale and retail, require service 
on the peak day, and Ohio Fuel’s obligation is to provide it. 
The wholesale customer’s obligation to Ohio Fuel should 
take this undenied fact into account. The “average day” 
rate does not. | 





' 
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b. The Average Day Rate Fails Adequately to Evaluate Load 
Factor. 


We have already shown that Ohio Fuel’s en have 
different degrees of space-heating saturation, which, taken 
alone, will produce variations in the load factor of their 
purchases from Ohio Fuel. The average day rate almost 
eliminates the advantage in high load factor operations. In 
fact, this form of rate produces a situation in whichia low 
load factor customer can actually achieve a lower demand 
cost per unit of peak day capacity provided than a high load 
factor customer (R. 4281-2). For example, two customers, 
A and B, might each take 10,000 Mcf. on the peak day, but 
the average day during the peak month of the poor load 
customer A, might be 5,000 Mcf, and that of the good load 
factor customer B, 8,000 Mcf. Under the average day bill- 
ing, customer B would pay a higher demand charge even 
though the peak day capacity provided for A and B was 
the same. This is a highly undesirable and unfair result. 





c. The Average Day Rate Fails to Encourage the Use of Peak- 
Shaving Facilities. | 


The benefit of a single day’s peak-shaving under the 
old rate is practically negligible. A reduction of a Single 
day’s peak by 30,000 Mcf through peak-shaving equipment 
would, under that rate, reduce the billing demand by only 
1,000 Mcf. There is no economy in owning or using peak- 
shaving facilities under those circumstances (R. 3375-6, 
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3450-2, 4366-7). A rate which fails to compensate for 
the use of peak-shaving equipment is certainly not in the 
public interest. 


d. The Average Day Rate Discourages the Promotion of In- 
dustrial Load. 


A purchaser under an average day rate has great dif- 
ficulty competing with other fuels for the sale of industrial 
gas (R. 4281-94). Curtailment of 30,000 Mcf on a single 
day would, of course, reduce billing demands by only 1,000 
Mcf unless it were continued over many days, in which case 
the effect might well be so deleterious to the industrial 
customer that he would change to a competitive fuel. In 
other words, under the average day rate the curtailment 
on one day would not offer sufficient financial savings to 
make an attractive industrial rate possible; in order to get 
sufficient financial benefit, there would have to be such ex- 
tensive curtailment as to drive the business away. 

The result is that an average day rate would tend to 
put Ohio Fuel’s customers almost exclusively in the 
space-heating business. We have also shown the many 
troublesome features of a predominately space-heating load. 
The old rate form tends not only to perpetuate but to accen- 
tuate these problems, and is definitely not in the public 
interest. 


e. The Average Day Rate Leads to the Inefficient Use of Facili- 
ties. 


By its failure adequately to evaluate load factor, to 
encourage the use of peak-shaving facilities or to justify 
investment therein already made, or to encourage the 
promotion of industrial sales, the average day rate leads 
inevitably to the inefficient use of facilities with an increas- 
ingly higher unit cost attendant thereon (R. 314-17). As 
the Commission found (pp. 5-6, Cincinnati Addendum B 
(s), (t)), this is not in the public interest. 
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f. The Average Day Rate Produces Improperly Wide Fluctua- 
tions in Year-to-Year Revenues. 

A demand charge should produce a measure of revenue 
stability not afforded by collections under the commodity 
charge. Stability of demand charge revenue is imperative 
in order to lessen the possibility that total revenues will 
fall below the cost of service and thereby impair net! earn- 
ings and require further rate proceedings. The CD Rate 
restricts demand revenue fluctuations (assuming no change 
in the contract demand or the level of the demand charge) 
to a maximum of 10 per cent. The average day rate has 
been shown to produce actually wider fluctuations in de- 
mand revenues than in commodity revenues. Dayton’ S 
Exh. 51 (R. 4989) shows that, using 1954 revenue as 100, 
commodity revenues vary from a low of 95% in 1946 to 
a high of 107% in 1951, a total spread of 12%. | But 

“average day” demand revenues vary from a low of 90% 
in 1953 to a high of 113% in 1948, a total spread of 23%, 
or 11 percentage points more than the commodity reyenue 
variation. These percentages are shown in Appendix F 
(infra, p. A-18) | 

| 
g. The Average Day Rate Makes it bmpossible to Pass the Costs 
on to those whose Requirements Necessitate Them. 


We have already shown how the record amply demon- 
strates that the present structure and magnitude of Ohio 
Fuel’s costs are due principally to the growth of the 
space-heating load. Since the average day rate ig not 
based on the amount of capacity provided, the distribu- 
tion company would not incur the full capacity costs each 
year, and therefore, could not pass such costs on to the 
ultimate consumers. A rate form which ignores the; cir- 
cumstances which create costs and thereby prevents the 
assessment of those costs against the responsible consumers, 
cannot be in the public interest. 
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h. The Average Day Rate Fails to Evaluate the Changes in 
Ohio Fuel’s Cost Patterns. 


The “average day” rate, with'a demand charge at $2.00 
per Mcf of billing demand, first received Commission sanc- 
tion in June of 1946 (5 FPC 144). This was a reduction 
from the demand charges previously paid (Dayton, Appen- 
dix B, Article VII). 

In 1946, Ohio Fuel’s debt was $5,325,000; at Decem- 
ber 31, 1954, it was $91,543,000—17 times as much for 
interest and repayment requirements. 

In 1947, Ohio Fuel paid demand charges of $1,304,681, 
an average of 1.93¢ per Mcf; in 1954 demand charges 
aggregated $12,625,209, or 7.02¢ per Mcf (Exh. 23, R. 
4784). These fixed payments, even on a per Mcf basis, 
have more than trebled since the average day rate was pre- 
scribed and the level set at $2.00. On the other hand, the 
commodity rates paid have increased from 19.29¢ average 
in 1947 to an average of 22.53¢ in 1954, approximately 
17%. 

Likewise, Ohio Fuel’s plant has more than doubled 
(Exh. 27, R. 4793); depreciation, return, income taxes, 
property taxes and the like on such enlarged plant do not 
vary with sales, and extend for long periods into the future. 

All these changes in cost patterns are ignored com- 
pletely by the average day rate, which was initially fixed 
before the changes occurred. 


B. The Various Arguments against the CD Rate are 
Unsound. 


The basic facts upon which the Commission relied are 
not disputed. However, there are certain statements in the 
briefs which seem to argue that despite these overwhelming 
circumstances, others militate against the substantial evi- 
dence supporting the Commission’s conclusions. They are, 
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generally, to be found in the briefs in Case No. 13552, filed 
by Dayton as Intervenor and by Dayton counsel on ‘behalf 
of Lancaster. Cincinnati’s argument against the long term 
features of the CD rate will be separately answered. We 
shall also deal separately with the contentions as to the 
binding effect of the Commission’s former determinations 
(Point II), and the claimed effect of the decisions in the 


Mobile and Sierra Pacific Cases (Point III). 





Dayton’s and Lancaster’s Briefs 


1. “Storage” 


| 
! 
| 
| 
| 
| 


Dayton asserts (p. 19-21), that “the so-called biaity 


of Ohio Fuel’s costs has been successfully eliminated by the 
use of storage”, citing the obvious fact that the 100% load 
factor price at which Ohio Fuel buys gas is lower than the 
100% load factor price which the approved rate produces. 
Of course, all such figures prove is that Ohio Fuel’s!rates 
include its own costs, in addition to its gas purchase costs. 
The “undisputed facts” concerning storage asserted by 
Dayton (p. 21) are not to be found in the record in this case. 

The development of storage is made necessary by the 
great increase in space heating load. Such load requires 
large quantities of gas during the winter months and  par- 
ticularly on the peak day. To provide for such peak day 
requirements by contracting for sufficient gas from the 
Southwest, would be so costly as to prohibit the attachment 
of such business (R. 362-3). Where suitable storage is 
available, this is admittedly the most economical method 
of providing for such loads. Gas is purchased during the 
summer time and put into storage and thus made available 
to meet the winter requirements; thereby a high load factor 
on gas purchased from the Southwest is maintained (Exh. 
25, R. 4789-4791). The savings in net cost of service ob- 
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tained through storage are all passed on to the customers 
since Ohio Fuel’s rates are based on its cost of service. 

For the design peak day, February 1, 1955, deliverability 
from Ohio Fuel’s storage was designed to meet approxi- 
mately 62% of the estimated total requirements, but storage 
was designed to supply only approximately 31% of the total 
requirements for the winter season 1955-56 (Appendix E, 
infra, p. A-17). Ohio Fuel incurs fixed costs in order to 
have this gas available from storage on the design peak 
day, whether or not such design peak day is experienced. 

Storage does not operate to defer any portion of 
the high fixed costs connected with facilities, including 
storage, made available to meet the designated peak require- 
ments nor any significant portion of the high fixed costs 
connected with the purchase of Southwest gas (R. 377-8). 
On this record, the Commission therefore properly refused 
to deny the CD Rate because of storage. 


2. “The Retail Business of Ohio Fuel”. 


(a) Dayton asserts (p. 21) that the fact that Ohio 
Fuel sell 75% of its gas at retail without a CD Rate shows 
that such a rate is unnecessary for the wholesale business. 
The argument fails to recognize the fundamental difference 
between wholesale customers and retail customers (R. 453- 
4). Essentially, the significant difference is that Ohio Fuel 
has complete policy control with respect to its retail market. 
On the other hand, Ohio Fuel has no policy control with 
respect to its wholesale customers’ retail business. The fail- 
ure of one large wholesale customer to pursue policies which 
promote the gas business along economical lines would result 
in thrusting uneconomical costs upon Ohio Fuel. 


(b) Lancaster (p. 17) quotes a statement from a Staff 
witness to the effect that the CD Rate would limit the 
supply of gas to wholesale customers, whereas the retail 
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market is not so limited. The preponderant evidence of 
record was otherwise. All the customer companies’ wit- 
nesses agreed that the rate form imposed no limitations on 
supply beyond those of facilities and available gas. Mr. 
Graf, Lancaster’s witness, (R. 3109) and witnesses for 
Dayton (R. 3545-8) and Cincinnati (R. 3350-55) expressly 
refute Lancaster’s present contention. 


(c) At pages 21-22 Dayton asserts that under its 1945 
contract with Dayton, Ohio Fuel has the same assurance 
of selling gas through Dayton to the ultimate consumers 
as it has in its own retail markets, and that, therefore, a 
CD Rate to Dayton i is unnecessary. 

This argument is unsound for many reasons: 





(i) It completely ignores the economic problems of 
the gas business brought on by the growth of |space- 
heating, i.e., peak day designs versus actual takes, and 
long term fixed costs connected with construction and 
supply commitments. 


(ii) Under the average day rate, the price would 
exercise no control at all over the type of requirements 
which would eventuate. For example, a customer com- 
pany could promote electricity for base load and develop 
gas for nothing but space heating (R. 2007-9, 2086-90). 
While Dayton protests that it has no intention of doing 
this (R. 2882-5), it is clear that Dayton spends more 
per customer on its electrical promotion than on its gas 
promotion (R. 3949-55, 4179-82). Thus, the type of use 
under a “requirements” contract depends upon the type 
of rate, and, as we have shown herein, an average day 
demand charge does not encourage high load a 
usage. | 

(iii) A guaranteed “full requirements” contract 


would not protect the seller against fluctuations in 
revenues caused primarily by the weather. At best it 
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market is not so limited. The preponderant evidence of 
record was otherwise. All the customer companies’ wit- 
nesses agreed that the rate form imposed no limitations on 
supply beyond those of facilities and available gas. Mr. 
Graf, Lancaster’s witness, (R. 3109) and witnesses for 
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refute Lancaster’s present contention. 


(c) At pages 21-22 Dayton asserts that under is 1945 
contract with Dayton, Ohio Fuel has the same assurance 
of selling gas through Dayton to the ultimate consumers 
as it has in its own retail markets, and that, therefore, a 
CD Rate to Dayton is unnecessary. | 

This argument is unsound for many reasons: 


(1) It completely ignores the economic problems of 
the gas business brought on by the growth of' space- 
heating, i.e., peak day designs versus actual takes, and 
long term Reed costs connected with construction and 


supply commitments. | 


(ii) Under the average day rate, the price’ would 
exercise no control at all over the type of requirements 
which would eventuate. For example, a customer com- 
pany could promote electricity for base load and develop 
gas for nothing but space heating (R. 2007-9, 2086-90). 
While Dayton protests that it has no intention of doing 
this (R. 2882-5), it is clear that Dayton spends more 
per customer on its electrical promotion than on its gas 
promotion (R. 3949-55, 4179-82). Thus, the type of use 
under a “requirements” contract depends upon the type 
of rate, and, as we have shown herein, an average day 
demand charge does not encourage high load factor 


usage. | 
(iii) A guaranteed “full requirements” contract 
would not protect the seller against fluctuations in 
revenues caused primarily by the weather. At best it 
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would merely protect the seller against the loss of the 
business to another supplier. Moreover, it cannot be 
translated into dollars and cents (R. 3526-8). “Re- 
quirements” can be anything from nothing at all to more 
than can be met (R. 3531-2). 


Each wholesale customer has its own owners and its 
own management. No matter what assurance it may have 
from its customers, the only means of securing revenue for 
Ohio Fuel is the form of rate under which the wholesale 
customer buys from Ohio Fuel (R. 3262, 3577-81). 


3. Lancaster’s Argument Based On Its Own Situation. 


Lancaster asserts (p. 19) that the CD Rate would force 
it to abandon its gas fields, which produced 119,600 Mcf 
during 1954. Lancaster had already abandoned the develop- 
ment of this field; in fact, it has drilled no wells since 1951 
and Mr. Graf stated it has no intention of drilling any more 
(KR. S117). 

Lancaster also complains about Ohio Fuel’s long con- 
tinued retail industrial sales within the City (p. 20) and 
asserts that an inequity exists because the benefit of the good 
load factor of those sales is not made available to it. It 
concludes that this places an overwhelming burden on 
Lancaster because it is now not in a position to develop 
interruptible industrial load. This rests upon the implica- 
tion that Ohio Fuel serves all of the industries in Lancaster. 
Ohio Fuel does not. It serves three large volume industrial 
customers, who purchased more than 3,300,000 Mcf in 
1954 (Lancaster’s Brief, p. 20). MLancaster’s total pur- 
chases in the same year from Ohio Fuel were a little less 
than 1,600,000 Mcf, (Item K, R. 5255) or less than half 
of the industrial purchases. If Lancaster served these cus- 
tomers, the financial consequences to it of a prolonged shut- 
down by them would be more than it could reasonably expect 
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to bear, regardless of Ohio Fuel’s rate form, whethet aver- 
age day or CD. Under the CD Rate, it will have an incen- 
tive to sell gas to other industries within its service area 
whose requirements are in proportion to Lancaster’s re- 
sources. | 
It is significant that these tortured “examples” of dis- 
crimination are all the parties opposing the CD Rate could 
produce. The record contains no evidence of any rep con- 
crete discrimination. 
| 
4. “Estimating Procedures”. ! 
At pages 16 and 22, Lancaster seems to disclaim re- 
sponsibility for its own estimates and to assert that all 
estimates are just guesses (Compare R. 2704-5 with R. 
3113-15). At most the cited language shows that Ohio 
Fuel was willing to assist Lancaster in the mechanics of 
its estimating. 
Of course, nobody “guesses” at the weather (See Day- 
ton, p. 32, Lancaster pp. 22, 46). Everybody knows that 
the industry must be prepared for its design day (supra, 
p. 22; See also R. 3684-5). To use such words as “guess” 
or “guestimate” is merely to attempt to befog the issue. 





5. Cost of Service Arguments. ! 

(a) At pages 24-27 Dayton argues, apparently, that 
since the peak days used in this case were warmer than those 
used in the previous case, demand revenue fluctuations will 
benefit rather than harm Ohio Fuel. From this it’ seems 
to conclude that the CD Rate is unnecessary to stabilize 
revenues. This is a non sequitur; it goes to the level and 
not the form of the rate. It also assumes a “feast or 
famine” type of rate collection which the Commission 
specifically found to be against the public interest (p. 5 of 
the Order, Cincinnati Addendum B p. (s). ! 
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(b) At pages 27-29 Dayton argues that, since joint 
costs were allocated to wholesale business on the basis of 
a three-day sustained peak, it is unlawful for the CD Rate 
to collect costs on the basis of a single day.* There is no 
substance to this argument. If it were correct, every tariff 
approved by the Commission which did not collect on the 
basis of three-day peaks would be unlawful. Both Mr. 
Orton, from his experience with the New York Commis- 
sion, and Mr. Benson, of the Commission’s Staff, found no 
inconsistency here (R. 456-8; R. 4362-4). 


6. Impossibility of Performance. 


(a) At pages 29-31 Dayton argues that the CD Rate 
assumes that Ohio Fuel could deliver the contract quantity 
365 days a year, and requires payment based on that 
assumption. The argument proves too much. The fact is 
that Ohio Fuel delivers when Dayton wants gas and must 
maintain sufficient peak day capacity whether Dayton uses 
it in any particular year or not. The assertion (p. 30) that 
Ohio Fuel may reasonably be expected to deliver a quantity 
equal to the average day of the peak month every day in 
the year is absurd (R. 3674-8). In 1954 the average day of 
Dayton’s peak month was 143,369.2 Mcf (R. 974) ; the daily 
average of July deliveries was 31,506 Mcf (Exh. 59, R. 
5047). 


(b) To assert as Dayton does at pp. 29-30 that Ohio 
Fuel counts or depends upon low load factor sales to 
justify its storage, is to get the cart before the horse. As 
we have shown, storage was developed to enable Ohio Fuel 
to supply low load factor gas more economically than would 
otherwise be the case. However, relatively lower costs 
related to storage still carry substantial long term fixed 





*Dayton leaves an inference that demand costs are allocated on 
the basis of the five winter months, which is not true. See p. 27 of 
Dayton’s Brief. 
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costs which contribute to the need for a CD Rate. Further- 
more, improvement of Ohio Fuel’s sales load factor, in 
view of the continually expanding requirements for! natu- 
ral gas (Item B, R. 5071) would not “ruin” Ohio Fuel’s 
storage program, but would merely produce a more efficient 
utilization of its overall plant, with a resultant reduction 
in the overall per unit costs. The whole point borders on 
the frivolous (See R. 3751-60). | 

| 
7. Specific Tariff Provisions. 

The Commission is accused of failing to give ‘close 
study” to the tariff (Lancaster 49), an accusation which, 
as we have shown, is not sustained by the record. If the 
complaint be that the results of the “study” are not reflected 
in specific findings, the response herein to Cincinnati’s argu- 
ments based on the Administrative Procedure Act will 
answer it. Moreover, the fact that the Commission did not 
specifically respond to each of the many assertions made in 
the various briefs is no indication of a lack of “study”, 
particularly where, as here, the approved rate form is not 
unusual, (save in the benefits it affords a buyer) and com- 
parable rate forms have been sustained for many ‘other 
companies. The fundamental points of the tariff are the 
sections on determination of the billing demand (Sec, 5 of 
CDS Rate Schedule) and the contract term (Sec. 9.2 of 
General Terms and Conditions), both of which the Commis- 
sion obviously considered (p. 1, 5-6 of the Order). See Cin- 
cinnati Addendum A-B, pp. (c), (£), (m)-(n), (s), and 
(t). The other tariff questions raised by Dayton and Lan- 
caster are subsidiary to those two basic provisions. 

Consequently, we will not respond in detail to all the 
extravagant assertions. The main contentions seem to be: 





(a) Curtailment. Section 11 of the General Terms 
and Conditions (Lancaster E-27) recognizes the primary 
public service obligation to maintain gas service to domestic 
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customers and states that when necessary Ohio Fuel will 
curtail the supply of gas to its customers, including those 
under the tariff, in order to maintain such service. This 
domestic service, of course, includes domestic service 
rendered by wholesale customers (R. 1299-1302, 1837). 

This provision is essentially a statement of the primary 
public service obligation which would exist whether such 
a section were included in the tariff or not. Procedures 
for the curtailment of non-domestic load are frequently 
found in contract demand rate schedules or tariffs and have 
not been found inconsistent therewith. 

Nevertheless, Dayton argues, at pages 33-37 of its Brief 
that such a public service obligation renders the CD Rate 
discriminatory because the customer had paid on the basis 
of his “CD entitlement.” Apparently, in making this argu- 
ment Dayton assumed that its “CD entitlement” will in- 
clude the requirements of its industrial markets. 

As we have shown, Ohio Fuel’s construction is based 
on the customers’ requirements as communicated to it by 
them. Thus, on a design peak day, Ohio Fuel will be able 
to supply all Dayton’s entitlements so that Section 11 would 
be operative only in the event that conditions were more 
extreme than those assumed for such construction or in 
a force majeure situation (R. 323). Even in such cases, 
Ohio Fuel has announced that it will curtail its own indus- 
trial load before calling on any wholesale customer to accept 
less than the contract quantity (or that it will curtail its in- 
dustrial load even if the domestic requirements of the 
wholesale customer exceed the contract quantity) (R. 1837). 
Dayton argues that this curtailment policy (referred to as 
“oral”, although it was introduced in writing as Item KK, 
R. 5493, see R. 1338-9) gives it a preference which would 
violate Administrative Order No. 46 issued by the Public 
Utilities Commission of Ohio. That order shows on its 
fact that it relates to individual gas distributing companies 
and does not have statewide application (R. 322). 
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There is no reason to believe anyone would be “‘up in 
arms” (Dayton, p. 35) if Dayton’s industrial customers 
were running “full tilt,” i.e. being served under peak con- 
ditions while Ohio Fuel’s customers were being curtailed. 
Ohio Fuel’s industrial customers might be willing to pay 
less than Dayton’s industrial customers with the knowledge 
that the more attractive price had been made possible be- 
cause they might be curtailed. The concept of an inter- 
ruptible industrial sale with price recognition for the in- 
terruption feature of the agreement is a completely logical 
and common approach to the problem (R. 2574-5). If 
industrial customers desire low rates which they can earn 
by accepting interruption, they are not discriminated 
against, if other industrial markets, such as Dayton’s, are 
charged a higher rate for a more firm industrial service (R. 
3697-3701). If Dayton wants to give that sort of service, 
for which Ohio Fuel must supply capacity, it is only fair 
that Dayton reimburse Ohio Fuel for its epean aN ‘costs 
through the CD Rate. 


(b) Penalties. Dayton asserts (pp. 37-40) that) pen- 
alties for overruns are illegal because Ohio Fuel will never 
pay a penalty for failure to deliver up to the contract quan- 
tity. The penalties against Ohio Fuel were added to the 
tariff after the issuance of Opinion 273 (R. 268). | 

In the first place, overruns are not always penalized. 
The assumption that they are ignores the AOS Schedule 
(Lancaster E-10-11) which provides for authorized over- 
runs if service to other customers is not jeopardized. | 

In the second place, the assertion that Ohio Fuel will 
never pay a penalty should underruns occur is without foun- 
dation. The non-distribution facilities of Ohio Fuel are de- 
signed to meet the aggregate of the contract demands of 
Ohio Fuel’s wholesale markets and the requirements of 
Ohio Fuel’s retail markets after industrial curtailment jon a 


design peak day. Ohio Fuel is solely responsible for the esti- 
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mates of its own markets, and for the engineering, planning 
and construction to meet the whole. Under those circum- 
stances, if a failure to meet a wholesale customer’s needs, 
after it had paid demand charges based thereon, were due 
to an error in estimate by Ohio Fuel, or in its planning 
and construction, it is fair that Ohio Fuel should pay a pen- 
alty commensurate with the penalty the wholesale cus- 
tomer would pay for an overrun due to the same sort of error 
and such penalty will be paid (R. 268). If the inability to 
deliver were due to “force majeure”, however, Ohio Fuel 
should pay no more than should the wholesale customer if 
a line break, without his fault, produced an overrun. The 
quoted testimony of Mr. Scanlon, (Dayton, p. 39 of its 
Intervenor Brief in 13552) upon which Dayton rests its 
argument that no penalty would be applied against Ohio 
Fuel, refers only to this latter situation. Dayton’s conten- 
tion, therefore, is groundless. 


(c) Abnormal Loss of Gas. Dayton complains (p. 40- 
41) that Ohio Fuel is the sole judge of whether gas lost 
should be included in the billing demand. That Ohio Fuel 
is not necessarily the “sole judge and jury” is apparent 
from testimony elicited by Dayton’s questions at R. 1275-7. 
There is no attempt by the tariff to usurp the jurisdiction 
of either the courts or the Commission if parties are unable 
to agree. 


(d) Increased Requirements. Dayton complains that 
increases in Ohio Fuel’s obligation to supply Dayton are 
within Ohio Fuel’s sole option (p. 41). This assertion sim- 
ply ignores the language of Section 10.2(a) of the General 
Terms and Conditions, wherein Ohio Fuel is required to use 
“due diligence in an effort to obtain or cause to be obtained 
all authorizations, materials and additional gas supply from 
any reasonably available source which may be necessary to 
enable it to deliver such proposed additional volume of 
natural gas to Buyer” (Lancaster E-26). 
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We will compare this language with that of the 1945 
Dayton contract, and deal with the alleged linea of the 
availability clause under Part III. 


(e) Commitment “Ad Infinitum” (Lancaster, a 44). 
This implication that the long term commitment is perpetual 
ignores the established fact that the buyer’s obligation under 
a service agreement executed pursuant to the CD Rate ex- 
tends no longer than the seller’s obligation for supply! Sec- 
tion 10.2(b) does not extend either obligation beyond the 
life of the other (R. 4446-7). Section 9.2 of the General 
Terms and Conditions (p. (f) of Cincinnati Addenda) pro- 
vides that “the period of time to be covered by the Service 
Agreement shall be determined by agreement between the 
parties but shall not exceed twenty (20) years... a See 
also p. 1 of the Order (Cincinnati Addendum B, p. (n)). 


(f) Boiler Fuel Clause. Finally, Lancaster (p. 45) and 
Dayton (p. 42) complain that the boiler fuel clause is incon- 
sistent with the CD Rate. There is, however, no testimony 
to support the allegation. See R. 3379. Dayton’s witness 
saw no boiler fuel market in any event (R. 4007). Further- 
more, the clause is a common one, not inconsistent with the 
CD Rate. See 94 P. U. R. (N. S.) at 256. 





Cincinnati’s Brief— | 
1. The Commission’s Determination that the Long-Term Com- 
mitment Was Reasonable Is Sound. 


Cincinnati’s Point I is that the long term feature of the 
CD Rate approved by the Commission is unlawful and that 
in lieu thereof the Commission should have approved what 
Cincinnati now refers to as a “short-term CD”. | 

The substantial evidence upon which the Commission’s 
Decision was based specifically included a detailed presenta- 
tion as to the necessity for a long term obligation. ‘This 


long term feature, together with the method for determining 


! 
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billing demand units, as recognized by the Commission at 
pages 5 and 6 of the Order, (Cincinnati Addendum B, pp. 
(s) and (t)) constitutes the heart of the CD Rate. The Com- 
mission’s consideration thereof was based on a wealth of 
testimony and exhibits, including the testimony of Cincin- 
nati’s own witness, Mr. Schreiner. He stated that his Com- 
pany expected to have gas for a long period of time, wanted 
a long-term commitment from Ohio Fuel for that gas, had 
designed its plant to take advantage of that gas (R. 3193), 
was aware that Ohio Fuel had made long-term commitments 
in order to have a supply for Cincinnati (R. 3194), and 
has had to make such commitments (R. 3195), and finally 
stated as follows: 


“Q. And if you want a long-term supply, then a 
long-term dollar commitment related to that 
would not appear to you to be unreasonable? 

“A. No. 

“Q. That would not depend upon any particular 
facilities to which any particular rates of de- 
preciation or something might be applied, but 
it is the supply to you and the obligation by you 
which you are considering? 

“A. Yes” (R. 3203-4). 


Although Cincinnati’s argument to the Court herein 
turns ultimately on the question of substantial evidence, 
neither Cincinnati nor anyone else put on any evidence in 
support of a “short term CD”. Cincinnati’s position 
throughout the hearings was that the Opinion 273 Rate 
Form should be continued. Aside from this lack of any 
evidence in support of the “short term CD”, the proposition 
is intrinsically unsound, as shown immediately below. 


(a) The Short Term CD Is Not Workable or Fair. As 
we gather Cincinnati’s position, it would be free to nego- 
tiate a new contract demand each year. The illustration 
given at pp. 10-11 of Cincinnati’s Brief indicates that up 
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until December, 1956 the Contract demand would be 100,000 
Mcf; from December, 1956 through November, 1957 it 
would be 120,000 Mcf; and commencing December, 1957 
it would be reduced to 110,000 Mcf. This concépt that 
Cincinnati could change its contract demand downward each 
year if it desired, overlooks completely the undisputed facts 
that once the facilities of Ohio Fuel and its suppliers are 
committed, they cannot be reduced; that the cost of such 
facilities cannot be recovered in any short period such as a 
year or a few years; and that the annual fixed costs related 
to the capacity continue irrespective of the reduction in the 
contract demand. Under such an arrangement either Ohio 
Fuel would have to increase its rates to all customers in 
order to recover the demand revenues lost from Cincinnati, 
or it could not recover the fixed costs connected with the 
capacity surrendered by Cincinnati. The first alternative 
would discriminatorily shift costs to other customers and 
the second would seriously impair Ohio Fuel’s financial 
stability. Neither alternative is in the public interest. 


(b) Cincinnati Has No Valid Precedent for its Posi- 
tion. Before discussing Cincinnati’s theory in support of 
the short-term CD, it should be pointed out that the CD 
Rate merely relates to the determination of billing demands. 
The demand charge is a matter of rate level and can be 
changed from time to time, dependent upon costs and other 
circumstances. The Commission has continuing jurisdic- 
tion not only over the CD Rate, but over the level: of the 
demand charge. This was expressly recognized by the Com- 
mission on page 2 of its Findings and Order Denying 
Applications for Rehearing (Cincinnati Addendum i Dp 
(et) 





“Furthermore, should the rate level or rate form pre- 
scribed in our order become unreasonable at some 
future time because of a change in economic or 
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technological conditions, a remedy is open through 
appropriate procedure under the Natural Gas Act.” 


It is submitted that its failure to distinguish the dif- 
ference between rate form and rate level underlies much of 
the fallacious reasoning of Cincinnati’s argument. 


Cincinnati suggests at page 22 that the critical question 
is “whether the prudent investment philosophy is consistent 
with a competing philosophy of the due process clause and 
the Natural Gas Act”. If, as contended by Cincinnati, the 
answer is in the negative, literally hundreds of Commission 
Decisions, and Court Opinions affirming those Decisions, 
have been improperly decided. Certainly, the Market Street 
and Spiegel cases relied on by Cincinnati for this startling 
proposition do not support it. 

Cincinnati states at page 22 that: 


“The competing philosophy [i.e. of the due process 
clause and of the Natural Gas Act] has been ex- 
pressed by the Supreme Court in the Market Street 
Railway case and adhered to by this Court in Spiegel 
v. PUC of Dist. of Columbia (1955) 96 App. D. C. 
307, 226 F. (2d) 29, cert. denied 350 US 904” 


Just what is the “competing philosophy” expressed in 
these cases? 

Both Market Street Railway Company v. California 
Railroad Commission, (1945) 324 U. S. 548, 65 S. Ct. 770, 
89 L. Ed. 1171, and Spiegel, supra involved the fixing of 
the level of rates of companies in a “sick industry”, i.e. the 
transit industry. The questions presented related to the 
rate base upon which the companies were entitled to a 
return. 


In Market Street Railway, the transit company was in 
financial trouble and had offered its properties to the City 
of San Francisco for $7,950,000, and sold them for 
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$7,500,000. Ina concurrent rate case, the California Rail- 
road Commission used a rate base of $7,950,000, the com- 
pany’s offering price. The Company contended on appeal 
the Commission should have given weight to the reproduc- 
tion cost of the properties, which would have produced a 
substantially higher rate base. The Supreme Court upheld 
the Commission on the ground that the due process clause 
of the Constitution 


| 

“has not and cannot be applied to insure values or to 
restore values that have been lost by the operation 
of economic forces.” (324 U. S. 548, 567) | 


The Court merely decided that a utility was not guar- 
anteed by the Federal Constitution the maintenance of 
values which it had itself recognized as lost. The Cincin- 
nati argument would twist the decision to bar a utility from 
taking reasonable steps to protect its investment from i im- 
pairment. | 

The Spiegel case involved the question of whether the 
District of Columbia Commission had lawfully determined 
the rate base of another “sick” transit company on original 
cost rather than on its deteriorated “present value”’.| This 
Court reversed the District Court with directions to remand 
the case to the Commission for correction of the Commis- 
sion’s failure to set forth an adequate statement of its 
reasons for adopting the original cost rate base. The Court 
did not pass on the question of the type of rate base the 
Commission should have used. Instead, it specifically recog- 
nized that such was not its function (226 F. 2(d) 29, oo) 

“We are not here expressing a judgment as to what 
rate base the Commission should have adopted. | That 
is not our function; we could not substitute our own 
view on such a question—if we had reached a view— 
for that of the Commission. Federal Power Com- 
mission v. Colorado Interstate Gas Co., 1955, 348 
U. S. 492, 75 S. Ct. 467”. 
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There is no “competing philosophy” expressed in these 
cases applicable to the cases at bar. The natural gas indus- 
try is far from a “sick” industry; nor is this a case of 
restoring values already lost. The Order approving the 
CD Rate does not preclude the Commission at some future 
date from fixing the level of the demand charge to give 
recognition to the proper values upon which Ohio Fuel 
should earn. In other words, Cincinnati assumes that at 
some future date, when conditions may not justify a pru- 
dent investment rate base, the Commission may violate 
“due process” by fixing the level of rates on that basis. 
Even if there were a valid basis for such assumption (which 
we deny), the argument, to say the least, is premature. 
The Spiegel case, as quoted above, is specifically contra to 
Cincinnati’s main contention. 

Cincinnati argues that the long term CD commitment, 
contrary to regulatory principles, will protect Ohio Fuel 
to some extent against future vicissitudes of competition 
from other fuels and correlatively that such commitment 
will actually restrict technological advance (particularly 
pp. 27-30). 

The argument that the CD Rate will protect against 
future competition is only another aspect of the “sick indus- 
try” argument which has been answered above. If sales 
fall off because of customer changes to competing fuels, the 
Commission’s continuing jurisdiction of rates and rate 
forms will serve to prevent or correct any inequities. The 
argument that the CD Rate will restrict technological ad- 
vance is no more than an assertion. There is no evidence 
in the record to support it. 

Cincinnati attempts to find some inconsistency between 
two different statements of Ohio Fuel’s witness, Orton, 
(pp. 29-30) ; one that fixed capacity costs should be passed 
on to retail distributing companies through a minimum 
demand charge, and the other, that there should be no 








| 
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market privilege granted a utility company other than those 
afforded through franchise and certificate rights. As 
demonstrated above, the alleged inconsistency is non- 
existent. 

The result of these contentions is that Cincinnati is 
the Order on the basis of a hypothetical fact situation which 
may occur at some indefinite time in the future. It argues 
that the CD Rate will not work fairly at that time and 
then asserts that that form will tend improperly to postpone 
that time. These are all imaginative. At best, they) relate 
to hypotheses, not to substantial evidence of record. A rate 
order is not arbitrary because it is based on facts of record 
rather than on speculative contingencies. 


2. The Commission Did Not Err in Not Limiting Seller’s Rights 
to Revenues and Assets of Cincinnati’s Gas Operations. 


Cincinnati’s Point III (p. 37-44) asserts that the Com- 
mission’s order was unlawful, in that it would ‘extend 
Cincinnati’s long term commitment for demand revenues 


ae ; : ae 
to the revenues and assets of Cincinnati’s electric operations. 


Cincinnati has confused rate form with the allocation 
of costs. While the CD Rate will serve to make each cus- 
tomer bear a reasonable portion of the demand costs con- 
nected with the capacity which it has required Ohio Fuel to 
supply, its function is not one of allocation. The cases cited 
by Cincinnati on this point are allocation cases, not rate 
form cases, and are accordingly irrelevant to the question 
of responsibility for the payment of bills. The payment of 
bills for service rendered is an indivisible liability which 
must be assumed by the purchaser, no matter how many 
businesses he may operate. Cincinnati has not shown that 
it does not bind its entire company to pay for the coal it uses 
to generate electricity. ! 
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A similar confusion is apparent in Cincinnati’s citation 
of authority (p. 43-44) that a contracting party may limit 
its liability. These citations obviously do not pertain to a 
limitation of the source of liability but to the amount thereof. 
Limitation of the source may be agreed upon, of course, but 
it is not reasonable to require a regulated seller to limit its re- 
covery for services rendered to only certain assets. We do 
not know and have not been directed to any provision of the 
Act, or any accepted regulatory law, which would give the 
Commission this power. 

Cincinnati has not directed the Court to any form of 
rate for the sale of gas which contains the limitations it 
desires, yet many “combination companies” buy gas for 
resale subject to the Commission’s jurisdiction. Thus, the 
point is apparently unique with Cincinnati, and its only 
mention in the record is an unsubstantiated expression of 
opinion, uttered on redirect examination (R. 3435-6). 


3. The Commission’s Order Did Not Violate the Administra- 
tive Procedure Act. 


Under Point IV (page 44) Cincinnati argues that the 
Commission erred in not specifically ruling upon Cincin- 
nati’s proposal for a short term CD rate and upon Cin- 
cinnati’s position with respect to its contract with Ohio 
Fuel. Thus, Cincinnati says the Commission should have 
ruled specifically on Cincinnati’s argument based on the 
Market Street Railway and Spiegel cases, and the Sierra 
and Mobile cases. 

The Commission specifically considered a one year short 
term contract and specifically rejected it. (Addenda to 
Cincinnati’s Brief, pp. (t), (u) and (dd)). It also specifi- 
cally considered the applicability of the Sierra and Mobile 
cases. (Addenda to Cincinnati’s Brief, pp. (q) and (dd)). 
In its order denying rehearing, issued August 16, 1956, 
the Commission also noted Cincinnati’s argument that the 
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Commission was required to make separate findings with 
respect to Cincinnati’s alternative proposals. (Addenda to 
Cincinnati’s Brief, p. (dd) ). The Commission then added: 


“That the Commission is not bound to specify, in 
detail, its reasoning and rulings upon each proposal 
of every party to the administrative proceedings is 
clear so long as the basic findings and sufficient 
subsidiary findings are made which unmistakably 
inform the parties of the Commission’s rulings and 
the manner in which they were arrived at. National 
Coal Association v. Federal Power Commission, 
191 F. 2d 462; N. L. R. B. v. State Center| Ware- 
house & Cold Storage Co., 193 F. 2d 156.' There 
can be no doubt as to our ruling on each material 
issue in this proceeding and the reasons which have 


; 
| 


led us to those conclusions.” | 
| 


The Commission’s Orders amply considered the two 
matters urged by Cincinnati. It needs no more “plain an- 
swers” (p. 46) than those it has been given. The answers 
were short, but comprehensive. | 

Cincinnati apparently feels grieved that it was not fur- 
nished a more detailed discussion of the Commission’s rea- 
soning, instead of a concise statement thereof. Cincinnati 
is not entitled to such discussion under the rule of substan- 
‘tial evidence under the Natural Gas Act. | 


| 
“If the Commission’s order, as applied to the facts 
before it and viewed in its entirety, produces no 
arbitrary result, our inquiry is at an end. * * *” 
FPC v. Natural Gas Pipeline Co. of America, 315 
US 575, 586, 62 S. Ct. 736; 86 L. Ed. 1037 (1942) 
(emphasis added) (See also concurring Opinion, 
page 599). | 
“The Supreme Court * * * has emphasized the neces- 
sity for adequate findings of the facts upon which the 
order rests. It has also held that the grounds upon 
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which an administrative order must be judged are 
those upon which the record discloses that the action 
was based, and that where the decision of a Com- 
mission 1s explicitly based upon the applicability of 
certain principles, its validity must hkewise be judged 
on that basis. The Court has held that it is our func- 
tion to review the record for the substantial evidence 
said to support the findings.” Mississippi River 
Fuel Corp. v. FPC, et al., 82 App., D. C. 208, 163 
F. 2d 433, 449 (emphasis added) 

“This ruling * * * must be sustained unless the court 
finds the record, considered as a whole, does not show 
a substantial basis for the Commission’s action. * * *” 
Niagara Mohawk Power Corp. v. FPC, 93 App., 
D. C. 303, 209 F. 2d 814, 817 (emphasis added) 


The Commission accordingly did not act unlawfully in 
refusing to answer in detail Cincinnati’s alternative pro- 
posals. The whole tenor of the Commission’s order, as well 
as the literal language, gives Cincinnati a very “plain 
answer” as to why its “short term CD” fails to meet the 
broad economic problems involved. 


i. 


THE COMMISSION WAS NOT BOUND TO ADHERE TO ITS 
PREVIOUS DECISION AS TO OHIO FUEL’S RATE FORM. 


Dayton’s Briefs, pp. 3, 41 (Case 13,565) and pp. 5, 8, 17 
(Case 13,552) and Lancaster, pp. 25, 40-43, argue that the 
Commission’s order should be reversed because it was bound 
to prescribe the same form of rate as was prescribed in its 
Opinion 273, or because any different result should be 
predicated upon specific findings as to changes in circum- 
stances since the adoption of that Opinion. Cincinnati does 
not join in this argument. 

Rate form has been a primary subject of litigation, in 
many cases, some of them before this Court. But in none 











5S : 
of them, so far as we can tell, has a court reversed the 
Commission’s determination as to rate form. City of Hast- 
ugs v. Federal Power Commission, 95 App. D. C., 158, 
221 F. 2d 31; State Corporation Commission of Kansas v. 
Federal Power Commission (C. A. 8) 206 F. 2d 690; Inter- 
state Power Company v. Federal Power Commission, (C. A. 
8) 236 F. 2d 372; Panhandle Eastern Pipe Line C ompany 
v. Federal Fone Commission, (C. A. 3), 232 F. 2d 467 
(Lancaster, 41; Dayton, Intervenor 13552, 18) ; Panhandle 
Eastern Pipe Line Company v. Federal Power C ommission, 
(C. A. 3) 236 F. 2d 606. | 
Contentions as to the effect of the previous order were 
made as soon as the hearings resumed, pursuant to the 
Order of May 24, 1955, by objections to Ohio Fuel’s evi- 
dence which evidence was calculated to show the improper 
operation of the rate form prescribed in Opinion 273 
and the manner in which its proposed tariff dealt with ithe 
objections previously stated in that Opinion (See R. 267- 
299). The Examiner overruled the objections (R. 297) 
and Dayton indicated it would appeal that ruling to the 
Commission (R. 298-299). It did not do so. Instead, it 
participated throughout the case and sought to sustain/the 
form of rate prescribed by the Opinion 273. The Commis- 
sion, therefore, had before it a complete record, on which, 
as the Examiner stated, “a different result could be based.” 








A. An Administrative Tribunal is not bound in fixing future 
rates by principles of Res Adjudicata or otherwise, to 
follow its previous orders. 


Many of the cases just above cited support this conclu- 
sion. The history of the rates of Northern Natural and 
Panhandle is certainly an indication of the flexibility which 
should attend administrative proceedings, to the end that 
their rate determinations should keep abreast of changing 


public interest. In an industry as dynamic as the natural 
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gas business (as this record amply shows it to be) a slavish 
adherence to past rate determinations would be most un- 
fortunate. The books are replete with assertions of this 
character. See, for example, Vom Baur, Federal Adminis- 
trative Law (1942), Sec. 256. In Davis, Administrative 
Law (1951), Section 178 at page 603, it is stated: 


“When the purpose is one of regulatory action, 
as distinguished from merely applying law or policy 
to past facts, an agency must at all times be free 
to take such steps as may be proper in the circum- 
stances, irrespective of its past decisions. This is 
why it is held that ‘A rate order is not res judicata. 
Every rate order made may be superseded by an- 
other.’ (Citing Tagg Bros. and Moorhead v. United 
States, 280 U. S. 420, 440-45, 50 S. Ct. 220, 226, 
74 L. Ed. 524 (1930) and St. Joseph Stock Yards 
Co. v. United States, 298 U. S. 38, 64, 56 S. Ct. 
720, 731, 80 L. Ed. 1033 (1936)) * * * * Even 
when conditions remain the same, the administra- 
tive understanding of those conditions may change 
and the agency must be free to act; * * * *” 


Finally, this Court had recent occasion to examine 
changing administrative views in Pinellas Broadcasting Co. 
v. Federal Communication Commission, 97 App. D. C. 236, 
230 F. 2nd 204. At page 206 the court said: 


“And it is also true that the Commission’s view of 
what is best in the public interest may change from 
time to time. Commissions themselves change, 
underlying philosophies differ, and experience often 
dictates changes.” 


B. Opinion 273 is not controlling in this case. 


When the Commission was considering the previous 
cases, which resulted in Opinion 273, it knew that its order 
could have only a retrospective effect, and that the rates 
it prescribed would not, except as a floor for future refunds, 
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be effective beyond February 28, 1954. This knowledge it 
indicated in its Opinion, at p. 26 ( FPC ). 


“Accordingly, our rate and tariff determinations at 
this time serve to provide the basis for refunds in 
Docket Nos. G-1786 and G-1965 and to provide the 
underlying rates and tariff conditions for the rates 
presently being collected in Docket No. G-2281, sub- 
ject to refund.” 








This certainly does not indicate an intention that the 
determinations should foreclose the possibility of ot aii 
determinations in Docket No. G-2281. 

Though the Examiner felt constrained to follow the 
previous decision, it was not on the basis argued by Peti- 
tioners herein. He said: 


“The non-applicability of the doctrine of res jldicats 
and stare decisis to the opinions and orders of administra- 
tive agencies appears to be too well established to warrant 
extensive discussion” (p. 12-13). | 

Nevertheless, he concluded : | 

“Previous proceedings do not control the Commission, 
but they do control the hearing examiner” (p. 14). 

The Commission properly concluded that it was not 
bound by the previous proceedings. | 





Ii. 


THE COMMISSION’S APPROVAL OF THE CD RATE FOR 
OHIO FUEL DID NOT CONSTITUTE AN UNLAWFUL 
CHANGE IN PRE-EXISTING RATES ! 


The substance of the Argument in Cincinnati’s Point 
No. II (page 32), and Dayton’s Point No. I (page 14), as 
Petitioner, is that the Commission’s order approving the 
CD Rate violated the decisions of the United States Supreme 
Court in United Gas Pipeline Co. v. Mobile Gas Service 
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Corp., 350 U. S. 332, 76S. Ct. 373, 100 L. Ed. 373 (herein- 
after referred to as ““Mobile’”’) and in Federal Power Com- 
mission v. Sierra Pacific Power Company, 350 U. S. 348, 
76 S. Ct. 368, 100 L. Ed. 388 (hereinafter referred to as 
“Sierra”). 

These objections were not asserted by Cincinnati or Day- 
ton during the hearings. Instead, both companies urged the 
continuation of the rate form prescribed by the Commission 
in Opinon 273. 

Dayton is arguing to this Court, simultaneously with its 
contention that the Commission should not have changed its 
pre-existing contract, that the Commission also should not 
have changed the Opinion 273 rate form, (Point II as Peti- 
tioner, and Point II as Intervenor in No. 13,552.), notwith- 
standing that the Opinion 273 rate form itself was dif- 
ferent from the rate form contained in the alleged pre- 
existing contract upon which it relies. 

Cincinnati is contending to this Court that the F-1 
Tariff rate form and the somewhat different billing demand 
formula of the Opinion 273 rate form are not now appro- 
priate for Ohio Fuel, but that the Commission should not 
have ordered a change in any of the General Terms and 
Conditions of the F-1 Tariff, notwithstanding that the 
Opinion 273 rate form involved changes in such Terms and 
Conditions, and that adoption of Cincinnati’s proposal would 
require other changes therein. 

Mobile and Sierra are not controlling here, for two 
reasons: 


1) There are no pre-existing contracts here involved 
analogous to those in Mobile and Sterra, such as to bring 
this case within the ambit of those decisions. 


2) Assuming arguendo, that such decisions were 
applicable, their principles were not violated. 
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A. The Mobile and Sierra Decisions are not Here Applicable. 


In the Mobile case the only question was whether United 
Gas Pipeline Company (United Gas) had properly filed 
under Section 4 of the Act and properly collected subject 
to refund, a rate which changed Mobile’s individual special 
contract rate. The rate for the future was not in issue 
(Mobile, 337). The Supreme Court held that United Gas’s 
contract had precluded it from filing under Section 4 on 
the — that: 


. The Natural Gas Act does not give natural gas 
as the right to change their rate contracts 
by their own unilateral action.” (Mobile, 337) 





In the Sierra case, Sierra’s supplier, Pacific Gas) and 
Electric (Pacific), had sought to change a fixed individual 
contract rate with Sierra by a filing under Section 205 of 
the Federal Power Act, the rate provisions of which are 
identical to those of the Act. The new rate was in issue 
for the refund period (i.e., the period of collections under 
the new rate), and for the future period (i.e. from and after 
the date of the final Commission order). Based on the 
reasoning of Mobile, the Court held that the new rate thus 
filed by Pacific under Section 205 was not lawful for the 
past period, but it added that the new rate would have | 
lawful for the future (Sierra, 353, and see Mobile, 345) 
if the Commission had made appropriate findings as to 


“_. . whether the rate is so low as to adversely 
affect the public interest—as where it might impair 
the financial ability of the public utility to continue 
its service, cast upon other consumers an excessive 
burden, or be unduly discriminatory.” (Sierra, 355) 





It should be noted that these limitations upon the Com- 
mission’s authority to change an existing rate apply only 
when the existing rate is such that the seller cannot change 
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it by a filing under Section 4 of the Act. Even if the rate 
may not thus be changed by a filing under Section 4, it may 
be changed prospectively (from and after the Commission’s 
final order), as though pursuant to a Section 5(a) proceed- 
ing, if the Commission makes appropriate findings as spec- 
ified in Sierra above. Were this not so, the Commission’s 
functions under Section 5 of the Act would be seriously 
and unnecessarily impeded. The Court stated this in the 
Sierra Case as follows: 


*«. . . the Commission’s order here, if based on the 
necessary findings, could have been effective to 
prescribe the proposed rate as the rate to be in effect 
prospectively from the date of the order, June 17, 
1954. If the proceedings here satisfied in substance 
the requirements of Sec. 206(a), it would seem 
immaterial that the investigation was begun as one 
into the reasonableness of the proposed rate rather 
than the existing contract rate.” (p. 353) 


As indicated by the brief history below of Ohio Fuel’s 
rates the CD Rate did not change or supersede fixed, in- 
dividual contract rates comparable to the contract rates in 
the Mobile and Sierra Cases. Rather, the rates under which 
Cincinnati and Dayton have been billed for the last several 
years have been rates under Ohio Fuel’s uniform tariff 
filed with and approved by the Commission. 


(1) Ohio Fuel’s Rates to Cincinnati 


Cincinnati contends (Point II) that Ohio Fuel’s CD 
Rate filing unilaterally changes certain provisions, other 
than rates, of Ohio Fuel’s Service Agreement (dated 
August 11, 1949, Item GGG, R. 6211-13) with Cincinnati. 

Such service agreement incorporates Ohio Fuel’s then 
effective Rate Schedule F-1 “or any superseding Rate Sched- 
ules” and Cincinnati admits that this constitutes an “open 











61 


” 


end” rate provision. From this Cincinnati then properly 
concludes: | 


“Thus Ohio Fuel could and did resort to Section 4 
of the Act to change the rate” (page 33 of aaa 
nati’s Brief herein). 


Thus, by Cincinnati’s admission, the CD Rate was = 
erly filed under Section 4. Cincinnati contends, however, 
that the 1949 Service Agreement forbade any change in 
the General Terms and Conditions of the Tariff. This 
contention is of recent origin, having been asserted for 
the first time in the Application for Rehearing in this| case. 
Long prior to this proceeding, however, changes were made 
in the General Terms and Conditions as a result of i 
by Ohio Fuel under Section 4 of the Act. 

Ohio Fuel changed the General Terms and Conditions 
as part of its filing in Docket G-1786 and these became 
effective under bond on February 11, 1952. Opinion 273 
and the subsequent Order which concluded that Docket (as 
well as Docket G-1965) approved the changed terms and 
conditions which thus remained in effect as of February 
11, 1952, subject only to certain deletions. The changes 
involved new and revised provisions in the paragraphs en- 
titled Definitions, Measurement, Quality, Billing and Pay- 
ment, Service Agreement, Priority and Curtailment of 
Service, Schedules and Operating Information and Es- 
timates. These changes applied to the GS-1 rate schedule 
which superseded the F-1 rate schedule and preceded the 
approved CD-1 Rate Schedule in issue here. | 

It is thus apparent that the practice under the 1949 
Service Agreement reflects the understanding of both 
parties that the General Terms and Conditions were subject 
to change by Ohio Fuel under Section 4 of the Act, without 
prior agreement of Cincinnati, just as the Rate sehoale 
itself was subject to such type of change. 
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It is also apparent that the General Terms and Condi- 
tions are an integral part of the rate schedule of a tariff, 
so that changes in the schedule frequently require changes 
in the General Terms and Conditions. All rate schedules 
on file with the Commission must list the applicable general 
terms and conditions (18 CFR Sec. 154.38(g) ), and Section 
8 of the F-1 Schedule (Item FFF; R. 6175-6210) incorpo- 
rated all the General Terms and Conditions of the filed 
tariff. Thus, the parties obviously did not contract for an 
“open end” rate schedule (p. 33, Cincinnati Brief) and a 
“closed” set of General Terms and Conditions. 

Since there was no violation of a Cincinnati contractual 
right, it was unnecessary, for the reasons hereinabove indi- 
cated, for the Commission to make a finding that the prior 
schedule adversely affected the public interest. However, 
as discussed under heading B below, the Commission actually 
did make a finding based on substantial evidence, that the 
further use of rate forms previously prescribed would not 
be in the public interest. 


(2) Ohio Fuel’s Rates to Dayton 


Dayton relies on the contract (Item FF, R. 5471-88) 
executed in 1945 and amended in 1946 between it and Ohio 
Fuel (Point I in Case 13,565). The rate provisions (Art. 
VII) of that contract have long since been abrogated. This 
is clear from the following brief history of Ohio Fuel’s 
rates to Dayton. 


(a) The 1945 contract provided, in Article VII, for a 
two-part rate consisting of a capacity charge and a com- 
modity charge. The capacity charge was determined on a 
sliding scale based upon the use of Dayton’s retail customers. 
The commodity charge also contained a sliding scale based 
upon use by Dayton’s retail customers. This was set forth 
in the following language: 
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“CAPACITY CHARGE | 


$4.00 per MCF of billing demand, for the first 
50 cubic feet, or part thereof, per customer ; 

3.00 per MCF of billing demand, for the next 
50 cubic feet, or part thereof, per customer ; 

2.50 per MCF of billing demand, for all in excess 

of 100 cubic feet per customer. 


CoMMODITY CHARGE | 


$ .32 per MCF for the first 2 MCF per} month, 
or part thereof, per customer ; 
.22 per MCF for all in excess of 2 MCF per 


month, per customer.” | 


The billing demand was set as the greatest average daily 
delivery of gas in any billing month subsequent to the pre- 
ceding December billing month and including the current 
billing month, (excluding the months of April through 
October) but not less than 70% of the highest billing de- 
mand established during the immediately preceding calendar 


year (Appendix B, Dayton’s Brief as Petitioner). | 


(b) Effective May 15, 1946, pursuant to an Order in 
Docket G-403 under Section 5(a) of the Act, this rate was 
changed to a two-part rate consisting of a straight demand 
charge of 20¢ per 100 cubic feet of billing demand and a 
straight commodity charge of 2.5¢ per 100 cubic feet, This 
Order (5 F. P. C. 144 at 148 paragraph (3)) contained an 
express finding that the rates theretofore charged by Ohio 
Fuel were unjust and unreasonable. Subsequently, the 
commodity charge was reduced, effective September 30, 
1946, to 2.43¢ per 100 cubic feet and again, effective April 
30, 1947, to 2.41¢ per 100 cubic feet. Dayton did not 
oppose any of these substantial rate reductions or other 
changes. 


(c) Effective April 1, 1950, the demand charge was re- 
stated at $2.00 per Mcf of billing demand and the com- 
modity charge was increased to 24.62¢ per Mcf. Again, on 

| 


| 
| 
| 
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January 1, 1951, the commodity charge was further in- 
creased to 25.34¢ per Mcf. (See p. 12 supra). These rates 
were the result of a settlement in Docket G-1268. 


(d) Effective February 11, 1952, the rates were again 
changed by an Order issued December 22, 1954 approving 
a settlement of Dockets G-1786 and G-1965. The demand 
charge was continued at $2.00 per Mcf of billing demand, 
but the commodity charge was increased to 29.8¢ per Mcf. 
The billing demand formula was also changed. It was set 
as the greatest average daily delivery of gas in any month 
in the 12-month period ending with the current billing 
month. The Order also provided that the commodity charge 
should be 33.38¢ per Mcf, effective with the March, 1953 
billing month. These last two commodity rates were ulti- 
mately reduced as a result of refunds to 28.53¢ and 32.71¢ 
respectively. 

In addition to rates, other provisions of the contract 
reveal the error of Dayton’s position with respect to it. 
Thus, Dayton contends that the contract requires Ohio 
Fuel to furnish its full requirements, but that under the CD 
Rate, Ohio Fuel’s obligation in this respect is changed. In 
fact, however, the contract states the obligation in the 
following language: 

“To the end that Dayton might supply and that there 
might be available to supply all firm Customers 
served by Dayton, their, all and singular, full re- 
quirement of natural gas, at the time and place 
needed, Ohio will use and devote its resources, skill, 
and capacity to that end. Under no conditions will 
Ohio discriminate against or in favor of Dayton, or 
its firm customers in favor of or for the benefit of or 
against any other firm customers. Ohio shall do all 
practical things to ensure and provide for such a 
supply of natural gas as will satisfy the full require- 
ments of Dayton and the firm customers served by 
it from the viewpoint of quality, quantity and de- 
mand. 


" Ba 
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On its part, Dayton shall cooperate fully with Ohio 
to the end that all available information pertaining 
to the quantitative and demand requirment of 
Dayton’s firm customers be given to Ohio.” (Article 
I) ( Emphasis added) 


The substance of this provision is that Ohio Fuel will use 
“due diligence” to furnish Dayton’s needs. This is the 
obligation Ohio Fuel has under the CD Rate. 

The foregoing contract provision is itself restricted by 
the language of Article III which limits Ohio Fuel’s delivery 
obligation to a maximum of 15,000,000 Mcf annually “un- 
less otherwise mutually agreed upon during the term hereof” 
and to a maximum of 60,000 Mcf daily “subject to ad- 
justment above or below 60,000 Mcf from time to time 
during the term hereof, as may be mutually agreed upon | 
in accordance with the following provisions.” | 

The volume delivered to Dayton during the year 1954 
was 30,346,669 Mcf (R. 5170) or more than twice the/ 
maximum set out in the Contract, and the peak day volume 
delivered to Dayton in that year was 205,778 Mcf (R. 5106) 
or more than three times the maximum set out in the con- 
tract. Dayton was not entitled to these deliveries under the 
contract in the absence of agreement thereto by Ohio Fuel. 
Ohio Fuel agreed to make such deliveries, however, pursuant 

to the CD Rate in effect under bond, and not under a 
contract. 
Dayton has repeatedly characterized the contract as hav- 
ing been amended, but without making clear what the amend- 
» ments are. One amendment was made in 1946 which did 
not affect the language discussed above. No amendments 
after 1946 have been made a part of this record and, indeed, 
none has been filed with the Commission. 

The increase in daily and annual quantities, the est 
: in the level of the rates, the elimination of “per customer” 
features, and the change in ratchet in the billing demand 
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January 1, 1951, the commodity charge was further in- 
creased to 25.34¢ per Mcf. (See p. 12 supra). These rates 
were the result of a settlement in Docket G-1268. 


(d) Effective February 11, 1952, the rates were again 
changed by an Order issued December 22, 1954 approving 
a settlement of Dockets G-1786 and G-1965. The demand 
charge was continued at $2.00 per Mcf of billing demand, 
but the commodity charge was increased to 29.8¢ per Mcf. 
The billing demand formula was also changed. It was set 
as the greatest average daily delivery of gas in any month 
in the 12-month period ending with the current billing 
month. The Order also provided that the commodity charge 
should be 33.38¢ per Mcf, effective with the March, 1953 
billing month. These last two commodity rates were ulti- 
mately reduced as a result of refunds to 28.53¢ and 32.71¢ 
respectively. 

In addition to rates, other provisions of the contract 


reveal the error of Dayton’s position with respect to it. 
Thus, Dayton contends that the contract requires Ohio 
Fuel to furnish its full requirements, but that under the CD 
Rate, Ohio Fuel’s obligation in this respect is changed. In 
fact, however, the contract states the obligation in the 
following language: 


“To the end that Dayton might supply and that there 
might be available to supply all firm Customers 
served by Dayton, their, all and singular, full re- 
quirement of natural gas, at the time and place 
needed, Ohio will use and devote its resources, skill, 
and capacity to that end. Under no conditions will 
Ohio discriminate against or in favor of Dayton, or 
its firm customers in favor of or for the benefit of or 
against any other firm customers. Ohio shall do all 
practical things to ensure and provide for such a 
supply of natural gas as will satisfy the full require- 
ments of Dayton and the firm customers served by 
it from the viewpoint of quality, quantity and de- 
mand. 
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On its part, Dayton shall cooperate fully with Ohio 
to the end that all available information pertaining 
to the quantitative and demand requirment of 
Dayton’s firm customers be given to Ohio.” (‘Article 
I) ( Emphasis added) | 


| 
The substance of this provision is that Ohio Fuel will use 
“due diligence” to furnish Dayton’s needs. This'is the 
obligation Ohio Fuel has under the CD Rate. : 

The foregoing contract provision is itself restricted by 
the language of Article III which limits Ohio Fuel’s delivery 
obligation to a maximum of 15,000,000 Mcf annually “un- 
less otherwise mutually agreed upon during the term hereof” 
and to a maximum of 60,000 Mcf daily “subject ‘to ad- 
justment above or below 60,000 Mcf from time to time 
during the term hereof, as may be masteutally agreed upon 
in accordance with the following provisions.” 

The volume delivered to Dayton during the year 1954 
was 30,346,669 Mcf (R. 5170) or more than twice the 
maximum set out in the Contract, and the peak day volume 
delivered to Dayton in that year was 205,778 Mcf (R.'5106) 
or more than three times the maximum set out in the con- 
tract. Dayton was not entitled to these deliveries under the 
contract in the absence of agreement thereto by Ohio Fuel. 
Ohio Fuel agreed to make such deliveries, however, pursuant 

to the CD Rate in effect under bond, and not under that 
contract. 

Dayton has repeatedly characterized the contract as fice 
ing been amended, but without making clear what the amend- 
ments are. One amendment was made in 1946 which did 
not affect the language discussed above. No amendments 
after 1946 have been made a part of this record and, indeed, 
none has been filed with the Commission. | 

The increase in daily and annual quantities, the changes 
in the level of the rates, the elimination of “per customer” 
features, and the change in ratchet in the billing demand 
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are persuasive indications that the contract has not been 
effective for many years. Dayton’s present insistence on 
what it calls “ contract rights,” after years of accepting what 
it regarded as benefits from ignoring the contract, appears 
to be a fortuitous afterthought. 

Dayton’s “amendment” theory appears to be that, by 
acquiescing in the Commission-prescribed rates, it has ob- 
tained contractual rights in the latest approved rate (in the 
nature of amendments to the 1945 contract), which rights 
preclude Ohio Fuel from instituting a change in said rates 
by a filing under Section 4 of the Act. 

The effect of Dayton’s position in this respect is to ren- 
der Section 4 of the Act of no force or effect. Whenever a 
customer of a natural gas company pays for gas under an 
FPC tariff, Dayton would have it that the purchaser would 
have a contract right to such rate. This would preclude any 
unilateral increase from being filed under Section 4. Obvi- 
ously, the Mobile and Sierra cases are subject to no such 
construction. They dealt only with bargained-for, fixed and 
expressly-stated contractual rates. They were not concerned 
with the assertion of an implied contract, such as that 
asserted by Dayton. 

Dayton’s arguments, under Point I of its Brief as Peti- 
tioner, rest on the assumption that it has a valid subsisting 
contract. As has been shown, this assumption is erroneous. 
Its arguments, therefore, must fail. 

Notwithstanding the error of its premises, one of Day- 
ton’s arguments warrants specific attention on other 
grounds. Dayton urges (pp. 33-41 of its Brief as Peti- 
tioner) that the CD Rate, as opposed to Dayton’s alleged 
full-requiremehts contract, will result in extensive future 
litigation with respect to alternative supplies to Dayton 
from other wholesale sellers of gas. This contention is no 
more than a threat by Dayton as to its future course of 
action if it does not have its way here. The opportunity for 
litigation would be just as great under the type of contract 
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that Dayton claims to exist. Under Section 5(a)| of the 
Act, Dayton could always complain of the unjustness of 
any contractual restrictions on it as to gas supply and so 
initiate “extensive and expensive” litigation. Certainly, 
Ohio Fuel would oppose that or any other attempt by Day- 
ton to obtain gas from other sources, if Ohio Fuel believed 
that the Commission should not grant a certificate of neces- 
sity under Section 7 of the Act to another supplier. The 
proceeding would turn, however, on the public interest, 
regardless of whether the CD Rate or some other rate form 
were in effect. 
B. Compliance with Mobile and Sierra Decisions __ 

As shown above, it is our basic contention that, under 
the facts the Mobile and Sierra decisions are not here ap- 
plicable. However, even if it were to be assumed that 
such decisions were applicable, it is evident that the Com- 
mission, which approved the CD Rate prospectively, did 
so on broad considerations that the public interest would 
be othe: wise adversely affected through the impairment 
of the financia! ability of Ohio Fuel to continue its service 
(Sierra, 355). \See point I-A above and the Commission’s 
Order (Cincinnati Addenda, pp. (q), (s), (t) and (u)). 

Dayton contends that the Commission lacked power to 
prescribe the CD: Rate for the future on the ground that, 
since the ‘sri a had been initiated under Section 4 
of the Act, the Commission could not dispose of it| under 
Section 5(a) (pp. 29-32 in case 13,565). This is clearly 
a misstatement of the Sierra decision which specifically held 
that a rate change instituted under Section 4 of the Act, 
may be approved for the future under Section 5, so long 
as the substantive requirements of that section ar com- 
plied with, and proper findings made. 

It follows that even if contracts in these cases were 
such as to be subject to the Mobile and Sierra decisions, 
the Commission’s Order fully complied with the standards 
they prescribe. ! 
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IV. 


THE COMMISSION DID NOT ABUSE ITS DISCRETION IN 
DECLINING TO REOPEN THE PROCEEDING TO RECEIVE 
COST OF SERVICE DATA FOR 1955 


As initially outlined (p. 4), the record herein was made 
pursuant to a Commission order issued May 24, 1955 (R. 
6454) which provided that Ohio Fuel should “go forward 
first and present its complete case in chief, including its 
testimony and exhibits reflecting its operations in the 
calendar year 1954.” 

Inasmuch as the rate which would eventuate from the 
proceedings would be effective in the indeterminate future, 
a cost of service was developed based on actual operations 
for 1954 adjusted for known changes in accordance with 
usual practices. These costs were and are herein referred 
to as “1954—Pro Forma.” Although the Commission’s 
Staff, much later, sponsored an actual 1954 cost of service 
(for refund purposes between March 1 and December 31, 
1954) all participants used 1954 experience as a basis for 
the development of the level of the rates to be charged 
beginning January 1, 1955 (including refunds from that 
date until the effective date of the future rate). Thus, 
Ohio Fuel’s Exhibits 31 and 32 (R. 4798-4805), Dayton’s 
Exhibits 52 (R. 4991) and 55 (R. 4997), and Staff’s 
Exhibit 64 (R. 5052) all are concerned with 1954—Pro 
Forma. 

In this posture of the case, the record was closed on 
December 9, 1955 (R. 4637). Briefs were filed with the 
Examiner. Dayton purported to “reserve the right * * * 
to move for a reopening” in its brief dated February 13, 
1956 (Lancaster App. B. p. B-1), although it had that right 
whether “reserved” or not, under the Commission’s rules. 
It failed timely to exercise that right by June 29, 1956, 
the date of the Commission’s final order, which is the last 
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date by which a party may file with the Commission a peti- 
tion for reopening (18 CFR 1.33) unless it requests same 
in a timely filing of an Application for Rehearing within 
30 days of the Commission’s final order (18 CFR 1.34). 
Lancaster and Dayton, as shown below, also failed) to do 
this. ! 

Both the Examiner’s decision (April 2, 1956) and the 
Commission’s Order used 1954—Pro Forma as a basis for 
determining costs to be recovered beginning January 1, 
1955. They could not have done anything else on the 
record as made. Lancaster applied for rehearing and com- 
plained about the 1955 result (Lancaster, p. 5), but it did 
not move for a reopening of the proceeding. Dayton’s 
Petition and Application for Rehearing and Reopening 
(Dayton A-24) was not filed within the time is ae by 
the Act and was, therefore, rejected. 


On August 16, 1956, Lancaster’s application was denied, 
Since Lancaster has not requested a reopening and since 
Dayton’s repeated efforts did not comply with the Act and 
the Commission’s Rules, the Commission has not, in terms, 
specifically denied a request to reopen; nevertheless, to the 
extent that the Commission declined, by its various acts, to 
reopen the proceedings, its action was discretionary, and 
may not, for the reasons below, be reversed by this Court 
except on a showing of most extraordinary circumstances, 
which have not been shown. | 

The basis alleged for reopening is that the result of 
operations in 1955 did not coincide exactly with predictions 
based upon 1954-Pro Forma in that it is said Ohio Fuel 
earned more than the rate of return prescribed by the Com- 
mission. It should be noted that no allegation is made that 
any substantial change in Ohio Fuel’s costs or revenues 
occurred which were unforeseen or unforeseeable ‘at the 
time of the hearing, e.g., no new sources of gas supply and 
no new markets of any consequence were added in 1955. 
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A. A decision by an administrative body on an application 
for rehearing or to reopen a rate case for additional evi- 
dence is within its own discretion. 

The Supreme Court has frequently held that a demand 
for rehearing is addressed to the discretion of the adminis- 
trative tribunal, and does not raise a question of law. 

In Interstate Commerce Commission v. Jersey City, 
322 U. S. 503, 514-15, 64 S. Ct. 1129, 1134, 88 L. Ed. 
1420, the Supreme Court reversed the decree of the three- 
judge District Court which had enjoined enforcement of 
an order of the Commission, among other reasons, on the 
ground that the Commission’s denial of the Price Adminis- 
trator’s petition for rehearing was within the Commission’s 
discretion which was not abused, and therefore not review- 
able. At pages 515-518 of that Supreme Court decision, 
Mr. Justice Jackson cites and comments upon a number 
of decisions leading to the conclusion he reached, among 
them being Colorado Radio Corp. v. Federal Communica- 
tions Commission (73 App. D. C. 225) 118 F. 2d 24. 

More recently, the Supreme Court reversed a three- 
judge District Court’s decree which had suspended an 
order of the Interstate Commerce Commission and had 
remanded the cause to the Commission for rehearing. The 
principal ground for reversal was that the lower Court 
had “misconceived not only the effect of the Commission’s 
action in these cases but also its own function.” United 
States v. Pierce Auto Freight Lines, Inc., 327 U. S. 515, 
534-536, 66 S. Ct. 687, 90 L. Ed. 821. 

Again, in Radio Corporation of America v. Umited 
States, 341 U. S. 412, 71 S. Ct. 806, 95 L. Ed. 1062, the 
Supreme Court held that “Whether the Commission should 
have reopened its proceedings to permit RCA to offer proof 
of new discoveries for its system was a question within 
the discretion of the Commission which we find was not 
abused.” 341 U. S. at 420. 
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B. The Commission did not abuse its Discretion. 


The Colorado Radio Corp. case, supra, though not a 
rate case, upheld Commission denial of a rehearing prin- 
cipally on the ground that the party seeking to offer addi- 
tional evidence could have proceeded by motion or petition 
before the issuance of the final order. It is, we believe, | 
precisely parallel to this case in that respect. It is also | 
akin to United States v. Northern Pacific Railway Co., 288 | 
U. S. 490, 53 S. Ct. 406, 77 L. Ed. 914, wherein at page 494 | 
Mr. Justice Roberts said: 


“Though the order substantially reduced the car- | 
riers’ revenues, we do not consider the merits of the | 
application for rehearing, as we think the carriers’ | 
lack of diligence i in bringing this matter to the Com- i 
mission’s attention deprived them of any equity to/ 
complain of the refusal of their petition. They sat/ 
silent and took the chance of a favorable decision on 
the record as made. They should not be permitted to 
reopen the case for the introduction of evidence long 
available and susceptible of production months be- 
fore the Commission acted. The denial of a reheat- 
ing, in view of this delay, was not such an abuse of 
discretion as would warrant setting aside the order. ‘ 


The facts here are analogous in that neither complaining 
petitioner took any forward steps in support of their con- 
tentions as to 1955 until after the decision on the main issue 

(the Contract Demand Rate) had gone against them. / 
Thus, Lancaster’s and Dayton’s own conduct has) dis- 
qualified them from having the record reopened. 
More recently, in City of Detroit v. Federal Power 
Commission, 97 App. D. C. 260, 230 F. 2d, 810, 822, cert. 
den. 352 U. S. 829, rehearing den. 352 U. S. 919, this) ‘Court 
said, at p. 822 of 230 F. 2d: 


“Finally, we agree with the Commission that it was 
not required to reopen the proceedings. Petitioners 


| 





70 


A. A decision by an administrative body on an application 
for rehearing or to reopen a rate case for additional evi- 
dence is within its own discretion. 

The Supreme Court has frequently held that a demand 
for rehearing is addressed to the discretion of the adminis- 
trative tribunal, and does not raise a question of law. 

In Interstate Commerce Commission v. Jersey City, 
322 U. S. 503, 514-15, 64 S. Ct. 1129, 1134, 88 L. Ed. 
1420, the Supreme Court reversed the decree of the three- 
judge District Court which had enjoined enforcement of 
an order of the Commission, among other reasons, on the 
ground that the Commission’s denial of the Price Adminis- 
trator’s petition for rehearing was within the Commission’s 
discretion which was not abused, and therefore not review- 
able. At pages 515-518 of that Supreme Court decision, 
Mr. Justice Jackson cites and comments upon a number 
of decisions leading to the conclusion he reached, among 
them being Colorado Radio Corp. v. Federal Communica- 
tions Commission (73 App. D. C. 225) 118 F. 2d 24. 

More recently, the Supreme Court reversed a three- 
judge District Court’s decree which had suspended an 
order of the Interstate Commerce Commission and had 
remanded the cause to the Commission for rehearing. The 
principal ground for reversal was that the lower Court 
had “misconceived not only the effect of the Commission’s 
action in these cases but also its own function.” United 
States v. Pierce Auto Freight Lines, Inc., 327 U.S. 515, 
534-536, 66 S. Ct. 687, 90 L. Ed. 821. 

Again, in Radio Corporation of America v. United 
States, 341 U.S. 412, 71 S. Ct. 806, 95 L. Ed. 1062, the 
Supreme Court held that ““Whether the Commission should 
have reopened its proceedings to permit RCA to offer proof 
of new discoveries for its system was a question within 
the discretion of the Commission which we find was not 
abused.” 341 U. S. at 420. 





71 


B. The Commission did not abuse its Discretion. 


The Colorado Radio Corp. case, supra, though not a 
rate case, upheld Commission denial of a rehearing prin- 
cipally on the ground that the party seeking to offer addi- 
tional evidence could have proceeded by motion or petition 
before the issuance of the final order. It is, we believe, 
precisely parallel to this case in that respect. It is also 
akin to United States v. Northern Pacific Railway C 0., 288 
U. S. 490, 53S. Ct. 406, 77 L. Ed. 914, wherein at oe 494 
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lack of diligence in bringing this matter to the Com- 
mission’s attention deprived them of any equity to 
complain of the refusal of their petition. They sat 
silent and took the chance of a favorable decision on 
the record as made. They should not be permitted to 
reopen the case for the introduction of evidence long 
available and susceptible of production months be- 
fore the Commission acted. The denial of a rehear- 
ing, in view of this delay, was not such an abuse of 
discretion as would warrant setting aside the order.” 


The facts here are analogous in that neither eat aie 
petitioner took any forward steps in support of their con- 
tentions as to 1955 until after the decision on the main issue 
(the Contract Demand Rate) had gone against them.; 

Thus, Lancaster’s and Dayton’s own conduct has dis- 
qualified them from having the record reopened. | 

More recently, in City of Detroit v. Federal Power 
Commission, 97 App. D. C. 260, 230 F. 2d, 810, 822, cert. 
den. 352 U. S. 829, rehearing den. 352 U. S. 919, this Court 
said, at p. 822 of 230 F. 2d: | 


“Finally, we agree with the Commission that it was 
not required to reopen the proceedings. Petitioners 
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sought such reopening to permit proof of increased 
sales volume. Evidence of such increase was offered 
in the effort to show that the unit cost of service 
would be reduced. The parties agree, however, that 
1952 was a proper test year, and the Commission 
made its calculations on the basis of evidence avail- 
able as to that year. We find no abuse of discretion 
in the Commission’s refusal to reopen for evidence 
subsequently available, especially as there is no clear 
indication that the evidence offered, considered with 
all factors involved, would likely lead to a different 
result. See Interstate Commerce Commission v. 
Jersey City, 322 U.S. 503, 514-515, 64 S. Ct. 1129, 
1134-1135, 88 L. Ed. 1420, 1428.” 


Here, the Commission had used 1954—actual, for the 
purpose of refunds during 1954. When the record closed, 
that was the only “actual” calendar year for which evidence 
was available. The “pro forma” 1954 was, by all parties, 
used as appropriate for the “future” which began, so far 
as cost of service was concerned, with January, 1955. The 
Commission properly recognized (Cincinnati Addenda p. 
cc-dd) that if 1955 actual were to be introduced, it would be 
likely that later actual figures would become available and 
that it might be necessary to use such evidence not only for 
refund purposes but as a basis for rates for the future. 
Under those circumstances it was, we submit, within the 
sound discretion of the Commission to determine, as it did, 
that “there must be an end to the administrative proceed- 
ings”, and that the end reached by the Orders of June 29, 
1956 and August 16, 1956 was a proper one. 

Therefore, even assuming that the assertions of Day- 
ton and Lancaster are correct, the fact that a rate may 
produce more than the specified rate of return during its 
first year of operation, does not warrant a reopening of the 
record, particularly where, as here, there is no contention 
that for the indeterminate future it is not “fair and rea- 
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sonable” (Laying the contention as to taxes to one side for 
the moment). 





| 
“Rate making is not an exact science and losses of 
one period must be counterbalanced against gains of 
another in any fair consideration of the reasonable- 
ness of the rate making procedure.” Hope Natural 
Gas Company v. Federal Power Commission cc, A. 
4, 1952) 196 F. 2d 803, 809. 
| 
Dayton also contends that the Commission’s treatment 
of this matter is at variance with its treatment of refunds 
of Panhandle Eastern Pipe Line Company in Opinion 269. 
That case is quite different from the present one. There 
the record contained no evidence of actual expenses; for a 
full year; here the Commission had such evidence and 
ordered refunds based on that year’s actual experience. 
There Panhandle’s volume of sales was anticipated 'to in- 
crease substantially after the test year due to Certificates 
issued by the Commission in the same consolidated pro- 
ceedings ; here sales volumes were not anticipated to increase 
in any unusual degree, anticipated increases being compar- 
able to the increases experienced between the beginning 
and end of the test year and so taken into account in the 
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actual experience: | 

At p. 7 and again at pp. 11-13 of its brief as Intervener 
in No. 13552, Dayton makes much of an observation on 
p. 3 of our reply supporting the motion to dismiss case No. 
13565, and accuses Ohio Fuel of inconsistency because of 
its having filed a petition to reopen proceedings at Dockets 
G-1786 and G-1965 when the initially allowed rates would 
have produced .79% less than the specified rate of return. 
However, the two proceedings are not comparable and the 
alleged inconsistency does not warrant reopening the record. 


When rates produce less than the specified return, they 
may result in confiscation; when they produce more, 'they 


| 
| 


| 
! 
\ 
| 
| 
\ 
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may fall in the area above the “lowest reasonable rates” ; 
which includes “just and reasonable” rates. This was so ae; 
held by this Court in City of Detroit v. Federal Power Com- | 
mission, 97 App. D. C. 260, 230 F. 2d, 810, wherein at p. 7 
815 the Court said: sie 
“Petitioners also contend that the formula used re- "I 
sults in rates which are not the lowest reasonable , 


rates, and hence they are unlawful under section 
5(a), which provides that the Commission ‘may order 
a decrease where existing rates * * * are not the low- 
est reasonable rates.’ True it is that the rates would 
be lower were the rate-base method used throughout; 
and it is equally true that such rates may be ‘just 
and reasonable.’ But we think section 5(a) does 
not mean that rates which are not the lowest reason- 
able rates cannot also be ‘just and reasonable’ under 
section 4(a). Rather, it means that a decrease or- 
dered by the Commission which leaves the utility 
with rates which are non-confiscatory will not be 
held invalid; that is, section 5(a) permits but does 
not compel the Commission to go to the very limit of 
constitutional power. See Federal Power Commis- 
sion v. Natural Gas Pipeline Co., 315 U. S. at pages 
585-586, 62 S. Ct. at pages 742-743. If Congress 
had intended ‘lowest reasonable’ to be the uniform 
criterion it would not have relegated that standard to 
a proviso in section 5(a), but instead would have 
incorporated it in section 4(a). Moreover, it can- 
not be said that petitioners’ interpretation of section 
5(a) is required by reason, in view of the obvious 
practical difficulties which would result from forcing 
the Commission always to set rates at the very brink 
of confiscation.” 


This is certainly not a new principle; in fact, Dayton 
apparently urged it in its own behalf in 1934, for Mr. Jus- 
tice Cardozo in Dayton Power & Light Co. v. Public Utihties 
Commission, 292 U. S. 290, 54 S. Ct. 647, 78 L. Ed. 1267, 
stated at page 308 of 292 U. S.: 
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““We have kept in mind the principle that ‘ nites sub- 
stantially higher than the line between validity and 
unconstitutionality properly may be deemed to be 
just and reasonable, and not excessive or extortion- 
ate.’ Banton v. Belt Line Ry. Corp., 268 U. 5. 413, 
423. 2) 


Dayton’s assertion (Case 13,552, p. 3) that the Natural 
Gas Act “requires rates be fixed at the lowest level con- 
sistent with the cost of service” is therefore precisely con- 
trary to this Court’s statement in the Detroit case,| supra, 
and vitiates its whole argument in this respect. | 


C. Cases Cited by Lancaster and Dayton are not in point. 





All the cases cited by Lancaster and Dayton as author- 
ity warranting reopening herein are readily distinguished 
from the case at bar. The only rate cases cited are con- 
fiscation cases. Thus West Ohio Gas Company v. Public 
Utilities Commission (No. 2) 294 U. S. 79, 55 S. Ct. 324, 
79 L. Ed. 773, (Intervener 13552, p. 6, 15, Lancaster 26, 
29, 30), sustained the selling company’s contention that the 
action of the regulatory body deprived it of its property 
without due process of law. The same result was reached 
in Ohio Bell Telephone Company v. Public Utilities, Com- 
mission, 301 U. S. 292, 57 S. Ct. 724, 81 L. Ed.| 1093. 
(Dayton, Intervener 13552, p. 6, 16, Lancaster p. 27, 32). 
These cases are akin to the successful effort of Ohio Fuel 
in 1954 to which Petitioners seek to compare this case. 

The other cases cited by petitioners are not rate cases. 
The much cited case of Summerfield v. Civil Aeronautics 
Board, 92 App. D. C. 248, 207 F. 2d. 200 involved a| ques- 
tion of “need”, under the applicable statute, for aj mail- 
carrying subsidy. These payments, not by rate-payers, but 
by the government in the interest of the postal service, were 
described by Judge Bazelon, concurring at p. 207 of 207 
F. 2d, as “non-rate” payments. Thus, in determining ‘ ‘need” 
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the Board was required to take into account all the carrier’s 
revenues, including profits on the sale of intangibles, and 
from the operation of restaurants and slot machine conces- 
sions at its airports—a far cry from this case where the 
only proper concern is the reasonableness of the wholesale 
rates subject to the Commission’s jurisdiction. Under those 
circumstances, the Postmaster General, who had to pay the 
subsidy, was entitled to show that payments for a past 
period should not exceed the “need”. The quotations from 
this Court in the Summerfield case (Lancaster 31) omit 
phrases which make this distinction clear. 

Savannah River Electric Co. v. Federal Power Commis- 
sion (C. A. 4) 164 F. 2nd 408, (Intervener 13552, p. 6) 
was a license case in which the Commission’s action was 
affirmed. National Coal Ass'n v. Federal Power Commis- 
sion 89 App. D. C. 135, 191 F. 2d 462 (Intervener 13552, 
p. 6) was a certificate case, in which the Commission’s 
action was afhrmed. 

Pennsylvania Power & Light Co. v. Federal Power 
Commission (C. A. 3) 139 F. 2d 445 (Intervener 13552, 
p. 7) was a proceeding to determine original cost under a 
license; the Commission was affirmed. Zenith Radio Corp. 
v. Federal Communications Commission, 93 App. D. C. 
284, 211 F. 2d. 629 (Intervener 13552, p. 15) was a license 
case in which it was held that a “comparative hearing” 
had not been waived. City of Pittsburgh v. Federal Power 
Commission, 99 App. D. C. , 237 F. 2d 741, was a 
certificate case in which the motion requesting further evi- 
dence was filed prior to the Commission’s decision. The 
cited footnote relates to events occurring pending the appeal. 
Fleming v. Federal Communications Commission, 96 App. 
D. C. 223, 225 F. 2d 523; Enterprise Company v. Federal 
Communications Commission, 97 App. D. C. 374, 231 
F. 2nd 708; and Albertson v. Federal Communications Com- 
mission, 87 App. D. C. 39, 182 F. 2d 397, all cited at p .15 
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of Dayton’s brief as intervener in 13552 (Enterprise is also 
cited by Lancaster, p. 33) have been dealt with at pages 
3 and 4 of our reply to Dayton’s answer to our motion to 
dismiss, filed December 12, 1956. 

Butterfield Theatres, Inc. v. Federal C ommunications 
Commission, 99 App. D. C. , af F. 2nd, 552 (Inter- 
vener 13552, p. 16, Lancaster p. 33, 34) involved an ad- 
versary television license proceeding in which it was held 
(as shown in part by the quotation on p. 33 of Lancaster’ S 
brief) that vital information was kept secret by the rival 
applicant. There can be no such contention here, The 
excuse for delay set out at the top of page 34 of Lancaster’s 
brief is flimsy when it is borne in mind that, on the record 
made, no costs other than those in the record—1954 Pro 
Forma—could have been used. 

The cases cited by Petitioners on the point of delay” 
are likewise not in point. Alabama Power Co. v. McNinch, 
68 App. D. C. 132, 94 F. 2d 601 (Lancaster, 34, Intervener 
13552, 16) was an original cost proceeding in which the 
only person who could be hurt, the licensee, was complain- 
ant. At p. 618 of 94 F. 2d the Court pointed out that 
rates were not involved. Tennessee Natural Gas Lines v. 
Federal Power Commission, 95 App. D. C. 250, 221\F. 2d. 
531 (Lancaster, 39, Intervener, 13552, 16) a rate case, 
involved the seller’s appeal from disallowance of a tax as a 
cost, when it was in litigation. This Court held the Com- 
mission should wait to see how that litigation turned out. 
In Mississippi River Fuel Corp. v. Federal Power Commis- 
sion, 82 App. D. C. 208, 163 F. 2nd. 433 (Intervener 39, 
40, 51, Lancaster 39, 40, 51, Dayton, Intervener 13552, 16) 
the Commission’s determinations as to cost allocations were 
reached on a basis which had no support in the record at 
all. There simply was no evidence to support the conclusion 
reached. This was plain error, and the Court so held.| Here 
the only evidence in the record required the result which 
was reached. 
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Finally, Niagara Falls Power Co. v. Federal Power 
Commission, (C. A. 2) 137 F. 2nd 787, (Dayton, Inter- 
venor, 13552, p. 16), was an original cost proceeding in 
which the licensee was complainant. 

Therefore, we submit that despite the repeated asser- 
tions of Petitioners, their efforts before the Commission to 
secure a reopening for the purpose of adducing evidence 
as to 1955 actual costs were not timely, they were without 
precedent to support them, and being addressed to the 
Commission’s sound discretion, they were properly denied. 

Lancaster’s Petition to this Court contains an applica- 
tion for leave to adduce additional evidence. In view of 
the above discussion, we submit it is apparent that Lancaster 
has not shown “that there were reasonable grounds for 
failure to adduce such evidence in the proceedings before 
the Commission” as required by Section 19(b) of the Act. 
Its application should, therefore, be denied. 


V. 


THE COMMISSION’S ALLOWANCE IN THE COST OF 

SERVICE OF THE ITEM OF $126,979 WAS PROPER, IN 

THAT SUCH ITEM REFLECTS ONE-HALF OF THE IN- 

CREASE IN THE 1955 PROPERTY TAXES OVER THE 1954 
PROPERTY TAXES 


Dayton contends (Point IV of its Brief as Petitioner) 
that the Commission’s allowance in the cost of service of 
an amount of $126,979, with respect to property taxes, 
was improper. 

This amount reflects one-half of the increase in the 
1955 property taxes over the 1954 taxes. It was claimed 
by Ohio Fuel and approved by the Commission for the rea- 
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son that the property taxes after adjustment would more 
accurately reflect the future. 

The rate base for the test year was oittipte by aver- 
aging the net plant as of December 31, 1953 and December 
31, 1954. The Ohio property tax is determined of as Janu- 
ary 1 of each year (R. 692). Since the property tax is 
levied on substantially the same plant as that included in 
the rate base, it, too, should be adjusted. The slowanite 
by the Commission accomplished this result. 

Dayton’s position is that an averaging of tax valua- 
tions is improper; that the tax valuation as of January 1, 
1955 was not known; and that the tax rates for the 1955 
tax year were not known (pp. 42-43). ! 

In addition, Dayton alleges, but does not “claim” (pp. 
45-46) that Ohio Fuel’s actual total 1954 taxes, included 
in the cost of service, were improperly allocated to its Pro- 
duction and Transmission property (pp. 44-45). Since 
Dayton makes no claim in this respect, there is no need for 
its discussion. 





A. Adjustment for Property Tax Valuation Is Proper. 





Dayton’s attack is on the propriety of averaging tax 
valuations at the beginning and end of the test year (pp. 
42-43). It admits, however, that the rate base must prop- 
erly be the result of an average of net plant at the begin- 
ning and end of the test year, “to maintain a proper test 
year relationship to operating expenses, taxes and sales 
volume.” It thus also agrees that income taxes must be 
computed on the average of net plant. If the plant at the 
end of the year must be considered in computing the proper 
cost of service allowance for return and income taxes, we 
fail to see why it must be ignored in computing the cost of 
service allowance for property taxes. | 
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Dayton says that the distinction lies in the fact that the 
tax valuation remains constant during the entire tax year. 
The same may be said of income tax liability. Thus, the 
distinction is purely verbal. Recognition of part of the in- 
crease at the end of the year over the beginning, is recogni- 
tion of expenses which must be met in the future. 

In this connection, Dayton contends (p. 46) that the 
Commission’s treatment of property taxes in this proceed- 
ing is contrary to the precedent it established in Opinion 
273. This is erroneous (even if material). In the 
proceeding which resulted in that Opinion, Ohio Fuel pro- 
posed to adjust property tax expense to reflect the full 
amount of taxes to be paid as of one month after the close 
of the test year (Opinion 273, p. 10). There is no incon- 
sistency in the two decisions. 


B. The January 1, 1955 Tax Valuations did not rest on Es- 
timates. 


Dayton alleges that the January 1, 1955 tax valuation 
was “entirely an estimate” (p. 43). It is true that the valua- 
tion used in the computation which resulted in the tax allow- 
ance of the $126,979 item was an estimate at the time the 
computation was made. At that time it was estimated that 
such valuation would be $130,560,621 (R. 594). At the 
time of the hearing, however, the valuation was known. The 
actual valuation was $132,000,000 (R. 763). Thus, the 
estimate was conservative by approximately $1,500,000. 

The tax valuation was known at the time of the Com- 
mission’s decision and Dayton’s implication in this respect 
is, therefore, groundless. 


2 
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C. The January 1, 1955 Tax Rates were Ascertainable with 
Reasonable Accuracy. | 
Dayton implies that the tax rates applied to the Janu- 
ary 1, 1955 tax valuation for purposes of computing the 
allowance were an unfounded estimate. This is incorrect. 
Ohio Fuel owns property in 1200 taxing districts in| Ohio 
(R. 691). On the basis of experience and known trends, 
it is possible to arrive at a reasonably accurate composite tax 
rate (R. 702, 703, 762). This is determined annually by 
Ohio Fuel to enable it to accrue properly for property taxes 
(R. 702, 703). In 1954 book accruals were $2,466,600, 
whereas the actual tax liability for that year was $2,499,359 
(R. 752), a difference of $32,759 or 1.3%, the estimate being 
on the conservative side. Thus, the increase in tax |rates 
was known with reasonable certainty for January 1, 1954, 
and the application of the same principles yields a reason- 
ably accurate result for January 1, 1955. i 
Dayton has not protested other adjustments based on 
estimates. It has accepted the use of an income tax saving 
factor (Compare Exh. 31, R. 4798 with Exh. 52, R.'4991 
in the light of R. 531) resulting from the fact that Ohio 
Fuel’s income tax liability is computed on a consolidated 
return made by its parent, Columbia, although the amount 
of the tax saving is, at best, an estimate and will not be 
finally determined for several years. Likewise, it has ac- 
cepted the estimate of rate case expense (Exh. 52, R. 4991, 
Exh. 55, R. 4997), although obviously the actual amount 
of rate case expense cannot be determined until the case 
is completed. 
Thus, Dayton’s position is inconsistent and unsound. 
The Commission’s finding that the adjustment was made on 
the basis of known increases was supported by the evidence 
‘‘and should be affirmed. 
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CONCLUSION 


Accordingly, it is submitted that none of the objections 
to the Order of the Commission is well taken, that such 
Order is amply supported by the evidence and applicable 
law and that it should be affirmed. 


Respectfully submitted, 


John Peyton Randolph, 
1625 “T’’ Street, N. W. 
Washington 6, D. C. 
Attorney for Intervenor, The Ohio 
Fuel Gas Company 


E. H. Layiin 
16 East Broad Street 
Columbus 15, Ohio 


DonaLp B. LEAcH 
99 North Front Street 
Columbus 15, Ohio 
Of Counsel 


Dated: February 28, 1957 
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APPENDIX A. 





| 
The most pertinent statutory provisions are the fol- 
‘ lowing sections of the Natural Gas Act (Act of June 21, 
1938, c 556, 52 Stat. 821-833, 15 U.S.C. 717-717w) : 


Sec. 4. (c) Under such rules and regulations as 
the Commission may prescribe, every natural-gas com- 
pany shall file with the Commission, within such time 
(not less than sixty days from the date this act takes 
effect) and in such form as the Commission may desig- 
nate, and shall keep open in convenient form and place 
for public inspection, schedules showing all rates and 
charges for any transportation or sale subject to the 
jurisdiction of the Commission, and the classifications, 
practices, and regulations affecting such rates and 
charges, together with all contracts which in any man- 
ner affect or relate to such rates, charges, classifications, 
and services. 





(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulations, or contract relating thereto, ex- 
cept after thirty days’ notice to the Commission and 
to the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspection 
new schedules stating plainly the change or changes to 
be made in the schedule or schedules then in force and 
the time when the change or changes will go into effect. 
The Commission, for good cause shown, may) allow 
changes to take effect without requiring thirty, days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall 
take effect and the manner in which they shall be filed 


and published. 
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(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon complaint 
of any State, municipality, or State commission, or upon 
its Own initiative without complaint, at once, and if it 
so orders, without answer or formal pleading by the 
natural-gas company, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending 
such hearing and the decision thereon, the Commission, 
upon filing with such schedules and delivering to the 
natural-gas company affected thereby a statement in 
writing of its reasons for such suspension, may sus- 
pend the operation of such schedule and defer the use 
of such rate, charge, classification, or service, but not 
for a longer period than five months beyond the time 
when it would otherwise go into effect: Provided, That 
the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale 
of natural gas for resale for industrial use only; and 
after full hearings, either completed before or after 
the rate, charge, classification, or service goes into 
effect, the Commission may make such orders with ref- 
erence thereto as would be proper in a proceeding ini- 
tiated after it had become effective. If the proceeding 
has not been concluded and an order made at the ex- 
piration of the suspension period, on motion of the 
natural-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall 
go into effect. Where increased rates or charges are 
thus made effective, the Commission may, by order, 
require the natural-gas company to furnish a bond, to 
be approved by the Commission, to refund any amounts 
ordered by the Commission, to keep accurate accounts 
in detail of all amounts received by reason of such in- 
crease, specifying by whom and in whose behalf such 
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amounts were paid, and, upon completion of the hearing 
and decision, to order such natural-gas company to 
refund, with interest, the portion of such increased 
rates or charges by its decision found not justified. At 
any hearing involving a rate or charge sought to be 
increased, the burden of proof to show that’ the in- 
creased rate or charge is just and reasonable shall be 
upon the natural-gas company, and the Commission 
shall give to the hearing and decision of such questions 
preference over other questions pending before it and 
decide the same as speedily as possible. [52 Stat. 822 
(1938) ; 15 U.S.C. 717¢ (1946) ] | 


Sec. 5. (a) Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint of any 
State, municipality, State commission, or gas distribut- 
ing company, shall find that any rate, charge, or clas- 
sification demanded, observed, charged, or collected by 
any natural-gas company in connection with any trans- 
portation or sale of natural gas, subject to the jurisdic- 
tion of the Commission, or that any rule, regulation, 
practice, or contract affecting such rate, charge, or clas- 
sification is unjust, unreasonable, unduly discrimina- 
tory, or preferential, the Commission shall determine 
the just and reasonable rate, charge, classification, rule, 
regulation, practice, or contract to be thereafter ob- 
served and in force, and shall fix the same by order: 
Provided, however, That the Commission shall have no 
power to order any increase in any rate contained in 
the currently effective schedule of such natural-gas 
company on file with the Commission, unless such in- 
crease is in accordance with a new schedule filed by such 
natural-gas company; but the Commission may order 
a decrease where existing rates are unjust, unduly dis- 
criminatory, preferential, otherwise unlawful, or are 
not the lowest reasonable rates. | 
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Sec. 19. (b) Any party to a proceeding under this 
act aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order in 
the circuit court of appeals of the United States for 
any circuit wherein the natural-gas company to which 
the order relates is located or has its principal place of 
business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, within 
sixty days after the order of the Commission upon the 
application for rehearing, a written petition praying that 
the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall forth- 
with be served upon any member of the Commission 
and thereupon the Commission shall certify ard file with 
the court a transcript of the record upon which the 
order complained of was entered. Upon the filing of 
such transcript such court shall have exclusive juris- 
diction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the 
Commission shall be considered by the court unless such 
objection shall have been urged before the Commission 
in the application for rehearing unless there is reason- 
able ground for failure so to do. The finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply 
to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such 
additional evidence is material and that there were rea- 
sonable grounds for failure to adduce such evidence in 
the proceedings before the Commission, the court may 
order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the 
court may seem proper. The Commission may modify 
its findings as to the facts by reason of the additional 
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evidence so taken, and it shall file with the court such 
modified or new findings, which if supported by sb- 
stantial evidence, shall be conclusive, and its recommen- 
dation, if any, for the modification or setting aside! of 


the original order. The judgment and decree of 


the 


court, affirming, modifying, or setting aside, in whole 
or in part, any such order of the Commission, shall be 


final, subject to review by the Supreme Court of 





the 


United States upon certiorari or certification as pro- 
vided in sections 239 and 240 of the Judicial Code, as 
amended (U. S. C., title 28, secs. 346 and 347.). 
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UNITED STATES COURT OF APPEALS 
For THE District oF CoLUMBIA CIRCUIT 


Tue City or LANCASTER, OHIO, 


Petitioner, 
V. No. 13,552 
FEDERAL PowER COMMISSION, 
Respondent. 


MOTION FOR LEAVE TO INTERVENE 
AS RESPONDENT 


The Ohio Fuel Gas Company (“Ohio Fuel’) hereby 
moves for leave to intervene in this action, as a Respondent. 


1. Ohio Fuel, an Ohio corporation, is a natural gas 
company subject to the jurisdiction of the Federal Power 
Commission under the Natural Gas Act. Ohio Fuel pro- 
duces, purchases (Appalachian and Southwest) from pro- 
ducers and southwestern pipeline suppliers, transports and 
stores underground, and sells natural gas both at retail and 
at wholesale for resale. Approximately 25% of Ohio Fuel’s 
sales are made at wholesale for resale to some twenty-five 
customers, which sales are subject to the jurisdiction of the 
Federal Power Commission. One of such customers is the 
City of Lancaster, Ohio (“Lancaster”) Petitioner herein. 


NATURE OF Movants’ INTEREST 


2. As set forth in the “Application for Leave to Ad- 
duce Additional Evidence and Petition to Review Order of 
the Federal Power Commission” filed herein by Lancaster, 
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4 Ohio Fuel filed with the Federal Power Commission on 
September 18, 1953, pursuant to Section 4 of the Natural 
Gas Act (15 USC 717c) a revised tariff containing a rate 
schedule which, in addition to increasing the level of the 
two part demand-commodity rate theretofore charged, pro- 
vided that the billing demand to which the demand com- 
ponent of the rate to be applied should be the highest quan- 
tity received by the Buyer in any one day during the twelve 
months ending with the current billing month, but in no 
event less than 90% of the contract quantity specified in the 
Service Agreement between the Buyer and the Seller or 
more than such contract quantity. The contract quantity is 
the maximum daily quantity which, during the term of the 
Service Agreement, seller is obligated to deliver to Buyer 
and Buyer is entitled to receive. Ohio Fuel deemed such a 
form of rate necessary because of the characteristics and 
economics of its business; for the maintenance of its finan- 
cial stability; and in the public interest to ensure:a con- 
tinuing and growing supply of natural gas for its customers 
purchasing thereunder. 


3. After extended hearings before a Trial Examiner 
designated by the Federal Power Commission, an) Inter- 
mediate Decision by the Trial Examiner and voluminous 
exceptions thereto, the Federal Power Commission, by 
Order issued June 29, 1956 fixed rates for sales for resale 
by Ohio Fuel, held the rate form lawful under the standards 
of the Natural Gas Act, and ordered refunds of past col- 
lections to and including the month in which such Order was 
issued. The Petition of Lancaster apparently seeks a re- 
view of the determination with respect to the rate form and 
of a part only of the Order directing refunds. 





| 
| 
1 


4. Ohio Fuel has a real and primary interest in sup- 
porting the decision of the Federal Power Commission 








Ce __._.___— rrr 
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which Lancaster’s Petition herein attacks. Accordingly, it 
is respectfully requested that it be permitted to intervene in 
order to oppose the attack made by Lancaster upon the pro- 
priety of the rate form approved by the Federal Power 
Commission and upon the propriety of the refunds ordered 
by it. 


Respectfully submitted, 
JoHN PEYTON RANDOLPH 
Counsel for The Ohio Fuel Gas Company 
September 27, 1956 
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‘3 APPENDIX B-1 





UNITED STATES COURT OF APPEALS 
For THE District or CotumBia CIRCUIT 


THE CINCINNATI Gas & ELECTRIC 
CoMPANY, 


Petitioner, | 
v. No. 13,557 


FEDERAL POWER COMMISSION, 
Respondent. 


MOTION FOR LEAVE TO INTERVENE 
AS RESPONDENT 





The Ohio Fuel Gas Company (“Ohio Fuel’) hereby 
moves for leave to intervene in this action, as a| Re 
spondent. | 


1. Ohio Fuel, an Ohio corporation, is a natural gas 
company subject to the jurisdiction of the Federal Power 
Commission under the Natural Gas Act. Ohio Fuel'pro- 
duces, purchases (Appalachian and Southwest) from jpro- 
ducers and southwestern pipeline suppliers, transports| and 
stores underground, and sells natural gas both at retail 
and at wholesale for resale. Approximately 25% of Ohio 
Fuel’s sales are made at wholesale for resale to some twenty- 
five customers, which sales are subject to the jurisdiction 
of the Federal Power Commission. One of such customers 
is The Cincinnati Gas & Electric Company, Petitioner 
herein. 
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NATURE OF Movants’ INTEREST 


2. As set forth in the “Petition for Review of Order 
of Federal Power Commission” filed herein by Cincinnati 
Gas & Electric Co., Ohio Fuel filed with the Federal Power 
Commission on September 18, 1953, pursuant to Section 4 
of the Natural Gas Act (15 U.S. C. 717c) a revised tariff 
containing a rate schedule which, in addition to increasing 
the level of the two part demand-commodity rate theretofore 
_ charged, provided that the billing demand to which the 
demand component of the rate to be applied should be the 
highest quantity received by the Buyer in any one day 
during the twelve months ending with the current billing 
month, but in no event less than 90% of the contract quan- 
tity specified in the Service Agreement between the Buyer 
and the Seller or more than such contract quantity. The 
contract quantity is the maximum daily quantity which, 
during the term of the Service Agreement, seller is obli- 
gated to deliver to Buyer and Buyer is entitled to receive. 
Ohio Fuel deemed such a form of rate necessary because 
of the characteristics and economics of its business; for 
the maintenance of its financial stability; and in the public 
interest to ensure a continuing and growing supply of 
natural gas for its customers purchasing thereunder. 


3. After extended hearings before a Trial Examiner 
designated by the Federal Power Commission, an Inter- 
mediate Decision by the Trial Examiner and voluminous 
exceptions thereto, the Federal Power Commission, by 
Order issued June 29, 1956 fixed rates for sales for resales 
by Ohio Fuel, held the rate form lawful under the standards 
of the Natural Gas Act, and ordered refunds of past collec- 
tions to and including the month in which such Order was 
issued. The Petition of Cincinnati Gas & Electric Co., ap- 
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parently seeks a review of the determination with respect 
to the long term billing demand unit commitment. | 


4. Ohio Fuel has a real and primary interest in sup- 
porting the decision of the Federal Power Commission 
» which the Petition herein attacks. Accordingly, it is respect- 
fully requested that it be permitted to intervene in order 
to oppose the attack made upon the propriety of the long 
term billing demand unit commitment approved by the Fed- 
eral Power Commission. | 


Respectfully submitted, 


Joun Peyton RANDOLPH 
a Counsel for The Ohio Fuel Gas Company 


October 2, 1956 | 
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UNITED STATES COURT OF APPEALS 
For THE District oF COLUMBIA CIRCUIT 


THe DayTon POWER AND LIGHT 
CoMPANY, 


Petitioner, 
Vv. Case No. 


13,565 


FEDERAL POWER COMMISSION, 
Respondent. 


MOTION FOR LEAVE TO INTERVENE 
AS RESPONDENT 


The Ohio Fuel Gas Company (“Ohio Fuel’’) hereby 
moves for Leave to Intervene in this action as a respondent. 
The filing of this Motion, however, is not to be deemed as 
an admission that the petition of The Dayton Power and 
Light Company (“Dayton”) is authorized by law, that this 
Court has jurisdiction of it, or that the statement of facts 
therein is a’ correct reflection of the record. Ohio Fuel’s 
position in respect to these matters will be brought before 
the Court at the appropriate time. 


1. Ohio Fuel, an Ohio corporation, is a natural gas 
company subject to the jurisdiction of the Federal Power 
Commission under the Natural Gas Act. Ohio Fuel pro- 
duces, purchases (Appalachian and Southwest) from pro- 
ducers and southwestern pipeline suppliers, transports and 
stores underground, and sells natural gas both at retail and 
at wholesale for resale. Approximately 25% of Ohio Fuel’s 
sales are made at wholesale for resale to some twenty-five 
customers, which sales are subject to the jurisdiction of the 














| 
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| 
Federal Power Commission. One of such customers is 
Dayton, Petitioner herein. ! 
| 
NATURE OF Movant’s INTEREST | 


2. As set forth in the “Petition of the Dayton Light 
and Power Company, Petitioner, for Review of Federal 
Power Commission Order Issued June 29, 1956, in its Pro- 
ceeding at Docket No. G-2281” filed herein by Dayton, 
Ohio Fuel filed with the Federal Power Commission on 
September 18, 1953, pursuant to Section 4 of the Natural 
Gas Act (15 USC 717c) a revised tariff containing a rate 
schedule which, in addition to increasing the level of the 
two part demand-commodity rate theretofore charged; pro- 
vided that the billing demand to which the demand com- 
ponent of the rate to be applied should be the highest 
quantity received by the Buyer in any one day during the 
twelve months ending with the current billing month, but 
in no event less than 90% of the contract quantity specified 
in the Service Agreement between the Buyer and the Seller 
or more than such contract quantity. The contract quantity 
is the maximum daily quantity which, during the term of 
the Service Agreement, seller is obligated to deliver to Buyer 
and Buyer is entitled to receive. Ohio Fuel deemed |such 
a form of rate necessary because of the characteristics and 
economics of its business; for the maintenance of its finan- 
cial stability ; and in the public interest to ensure a continuing 
and growing supply of natural gas for its customers pur- 
chasing thereunder. ! 

| 

3. After extended hearings before a Trial Examiner 
designated by the Federal Power Commission, an Inter- 
mediate Decision by the Trial Examiner and voluminous 
exceptions thereto, the Federal Power Commission; by 
Order issued June 29, 1956, fixed rates for sales for resale 
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by Ohio Fuel, held the rate form lawful under the stand- 
ards of the Natural Gas Act, and ordered refunds of past 
collections to and including the month in which such Order 
was issued. The petition of Dayton apparently seeks a re- 
view of the determination with respect to the rate form, of 
a part only of the Order directing refunds and of the part 
of the Order which approved inclusion of certain property 
taxes in Ohio Fuel’s cost of service. 


4. Ohio Fuel has a real and primary interest in deny- 
ing the jurisdiction of this Court to entertain Dayton’s pe- 
tition and a real and primary interest in supporting the 
decision of the Federal Power Commission which Dayton’s 
petition attacks. Accordingly, it is respectfully requested 
that it be permitted to intervene in order to question the 
jurisdiction of this Court, in order to demonstrate what it 
believes to be the correct state of the record before the 
Commission, and in order to oppose the attack made by 
Dayton upon the propriety of the rate form approved by 
the Federal Power Commission, upon the propriety of the 
refunds ordered by it and upon the propriety of the inclu- 
sion of certain property taxes in the cost of service. 


Respectfully submitted, 


Joun Peyton RANDOLPH 
Counsel for The Ohio Fuel Gas Company 


October 25, 1956. 


- -- 
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APPENDIX C 





COMPARISON OF ESTIMATED REQUIREMENTS OF Dayton 
PowER AND LIGHT AT VARIOUS TEMPERATURES 
oN Fesruary 1, 1956 | 





Mef | 
Temperatures (1) Requirements (2) Percent | 
0° 300 000 100.00 = (R. 3923) 
—]* 303 964 101.32 ! 
a 288 148 96.05 | 
6° 276 286 92.10 : 
10° 269 960 89.99 (3) | 
12° 252 562 84.19 ! 
22° 213 022 71.01 | 
| 
Temperatures (1) Pi acer Percent ! 
z 272 000 100.00 = (ItemG, 
R. 5201) 
14° 244 654 89.95 (3) 
Ze 213-022 78.32 


—_—_— | 

(1) Except for the temperatures of 7.6° and 7°, all temperatures 
shown were actual peak-day temperatures experienced by Dayton 
during the past seven winters. February 28, 1949, 22° (R. 3480) ; 
March 2, 1950, 14° (R. 3480) ; Geseniier 16, 1951, 3° (R. 3481); 
January 29, 1952, 12° (R. 3481) ; January 26, 1953, 22° (R. 3483) ; 
January 12, 1954, 12° (R. 3484). | 

(2) This comparison was developed from testimony of Dayton’ s 
Witness, Stanze. He indicated a design peak-day (0°) requirement 
of 300,000 Mcf of which 257,000 Mcf was space-heating. Dividing 
257; 000 Met by 65 DDD, it appears Dayton’s space-heating | load 
requires approximately 3, 954 Mcf per DDD. The space-heating. load 
was determined for each of the above temperatures on this basis, to 
which the base-load of 43,000 Mcf was added. 


(3) Since the billing demand is based upon the actual hig = 
take in the preceding 12 months, but not less than 90% of the 
tract Demand, these figures have been developed to show at hae 
temperature below which Dayton would take at least 90% of its 
contract quantity, assuming a contract quantity of 300,000 Mcf and 
a contract quantity of 272,000 Mcf. | 











APPENDIX D 


CoMPARISONS OF ESTIMATED PEAK QUANTITIES WITH 
AcTUAL PEAK DELIVERIES 


Dayton shows the following R. 3480-84: 


Mef Requirements 
Estimate Actual 


82,397 
118,730 
184,500 
180,711 
167,558 
205,078 


Cincinnati, R. 3393 and Item EEE (R. 6172-4), shows: 


Mcf Requirements 
Actual 


268,642 
303,049 
298,954 
340,116 
365,655 


Percent of 
Estimate 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 
In the opinion of respondent the questions are: 


(1) Was the Commission’s determination of lawfulness 
of the CD rate form fully supported by the record? 

(2) Did the Commission’s previous refusal to authorize 
a contract demand form of rate make unlawful its present 
authorization of that form in the light of changing condi- 
tions in the industry? 

(3) Was the Commission’s authorization of the contract 
demand form of rate in violation of the rule of United Gas 
Pipe Inne Co. v. Mobile Gas Service Corp., 350 U.S. 332, 
and F.P.C. v. Sierra Pacific Power Co., 350 U.S. 358? 

(4) Were the Commission’s findings as to the just and 
reasonable rates for the 1955 portion of the refund period 
properly confined to cost and revenue data for the test 
period? 

(5) Did the Commission correctly allow an adjustment in 
Ohio Fuel’s test year figures for a known and proved in- 
crease in the Ohio property tax? 

(6) Does an apprehension that the market for natural 
gas may be lost at a possible future date beyond the fore- 
seeable future provide any basis for now setting aside a 
Commission rate order which is otherwise proper? 

(7) Did Petitioner, Dayton Power and Light Co., file an 
application for a rehearing on the Commission’s order 
issued June 29, 1956, within the period allowed by Section 
19 (a) of the Natural Gas Act? 
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COUNTERSTATEMENT OF THE CASE i 

The petitions in these cases seek review under Section 
19 (b) of the Natural Gas Act? of an order (R. 6857-6873) 
of the Federal Power Commission issued June 29, 1956, in 
a proceeding on a proposed increase of rates and charges 
by The Ohio Fuel Gas Company for sales of natural gas for 
resale in interstate commerce. By that order the Commis- 
sion determined the just and reasonable level and the form 
of the rates and charges applicable to Ohio Fuel’s! whole- 
sale of gas, both prospectively from the date of that order 
and for the antecedent period beginning when the proposed 
increased rates went into effect subject to refund (March 
1, 1954, through the June 1956 billing month). | 

The petitions complain chiefly of the contract demand 
(CD) form of rate authorized by the Commission, the same 
question raised in Cincinnati Gas and Electric Co. v. F.P.C., 
Nos. 13,515, 13,525, and 13,528 currently pending, in which 
two of the present petitioners are also petitioners seeking 
review of an order pertaining to rates of affiliates of Ohio 
Fuel.2 None of the petitioners herein raises any issue or 
seeks review respecting the level of the prospective rates 
and charges determined by the Commission, but two of them 
(Nos. 13,552 and 13,565) challenge one aspect of the rates 


1 Act of June 21, 1938, c. 556, 52 Stat. 821, 831, 15 U.S.C. 717, 
717r (b). 

2 Cincinnati, Petitioner in No. 13,552 is also petitioner in No. 
13,515 since it purchases most of its supplies from Central Ken- 
tucky, although it obtains a portion of its gas from Ohio Fuel. 
United Fuel Gas, Central Kentucky, and Ohio Fuel are affiliates 
in the Columbia Gas System. Dayton, Petitioner in No.| 13,565 
purchases all its supplies from Ohio Fuel, but was allowed to 
intervene in the Commission proceedings relating to United Fuel 
Gas Co. (G-2451, et al., No. 13,525 in this Court) which sells gas 
to Ohio Fuel, at wholesale. Ohio Fuel is, in turn, the supplier of 
Dayton and Lancaster. Lancaster, Petitioner in No. 13,557 did 
not intervene in the cases involving Central Kentucky and ‘United 
Fuel. | 

References to the briefs of Petitioners will be as follows: Cincin- 
nati Gas, No. 13,557, “Cine. Br.”; Dayton Power, No. 13,565, “Dayt. 
Br.”; City of Lancaster, Ohio, No. 13,552, “Lance. Br.”. | 
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found just and reasonable for the 1955 portion of the refund 
period. Discussed wmfra, pp. 49-51. 

Our discussion herein of the contentions made by The 
Dayton Power and Light Company, Petitioner in No. 13,565, 
is without prejudice to our position that Dayton lost its 
statutory right to review of the Commission’s order of June 
29, 1956, by its failure to file an application for rehearing 
thereof within the time prescribed by Section 19 (a) of the 
Natural Gas Act. Since the Court has ordered that the 
Commission’s motion (filed Nov. 15, 1956, No. 13,565) to 
dismiss Dayton’s petition be denied without prejudice to a 
renewal at the hearing on the merits, we are compelled to 
address our arguments to Dayton’s contentions as well as 
those of the other Petitioners. We hereby renew our mo- 
tion to dismiss Dayton’s petition herein for the reasons set 
forth hereinafter. Infra, pp. 52-60. 

The Contract Demand Rate Form.—In a one-part rate, 
there is only a simple schedule of charges which purports 
to cover all the elements of cost in the rendition of the 
service. A two-part rate consists of a demand and a com- 
modity charge.* The latter is applied to the volume or 
quantity of gas delivered The demand charge is applied 
to the maximum daily volume of gas necessary to meet the 
customers’ requirements for service. The amount of 
capacity necessary is generally controlled by estimated 
peak loads. The demand costs are those which are related 
to the capacity—both facilities and supplies—which the 
supplier must hold in readiness to serve its customers. 


“There is nothing new or novel about the demand-commodity 
formula. It has long been used by both utilities and regulatory 
authorities in the composition of rate structures. Customers desire 
different types of service. If the costs necessitated by the several 
services differ, different rates are justified, if not required. * * * 
The end result must be such that each user will shoulder his share 
of the cost of providing and maintaining plant capacity. Each cus- 
tomer should pay for the capacity necessitated by his service de- 
mands.” Mississippi River Fuel Corp. v. F.P.C., — USAppDC—, 
163 F. 2d 433, 437-438. See also State Corporation Commission of 
Kansas v. F.P.C., 206 F. 2d 690 (CA 8), certiorari denied, 346 US. 
922: 
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Prior to August 10, 1951, Ohio Fuel used what! is re- 
ferred to as the ‘‘average daily demand’’ method for deter- 
mining the demand charge for the month. The ‘‘average 
daily demand”’ is the highest average daily delivery during 
any month in the 12-months period ending with the cur- 
rent billing month. This type of demand rate is computed 
by dividing the total volume of gas purchased in 4 peak 
month by the number of days in the month. Thus, if 30,000 
Mef of gas are delivered in a peak month of 30 days, then 
1,000 Mef becomes fixed as the floor or minimum billing 
demand for the balance of the year unless a higher demand 
is established within such period. 

The term ‘‘contract demand’’ is applied to a method of 
billing based upon an estimate of the purchaser’s demand 
for a peak-day of the winter months. It may be defined as 
the maximum daily volume which the seller is obligated to 
deliver and which the buyer is entitled to receive. | The 
demand component of the rate (designed to compensate 
the seller for costs associated with delivery of a maximum 
day gas requirement) is applied to an agreed-upon esti- 
mate of the maximum day demand of each customer ({‘con- 
tract demand’’), rather than to the average daily demand 
actually experienced.5 

The idea of estimating demand is not a novel concept 3 in 
the natural gas industry; indeed some orderly procedure for 
anticipating demand has always been essential to Peti- 
tioners as it is to Ohio Fuel (R. 5505). Dayton, typically 
of such customers, has continuously furnished its suppliers 
with forecasts on an annual, monthly and peak-day basis 
(R. 5505), in ‘‘order that our suppliers may know our im- 
mediate and future ‘Total Requirements’, and can provide 





4On that date Ohio Fuel first filed in Docket No. G-1786 a ‘tariff 
embodying a contract demand rate form (FPC Gas Tariff, First 
Revised Volume No. 1.) | 

5The contract demand form of rate authorized for Ohio! Fuel 
and in issue in these cases is identical to the form of rate approved 
by the Commission for two affiliates of Ohio Fuel (United) Fuel 
Gas Company and Central Kentucky Natural Gas Company) and 
presently under review in this Court in Nos. 13,515, 13 an and 
13,528. 





| 
1 
| 
| 
| 
| 
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the necessary facilities in order to be able to supply these 
requirements on an annual, monthly or peak-day basis.’’ ® 

Regardless of the form of the demand charge, whether 
‘‘contract demand”’ or ‘‘average demand’’, it is essential 
for a supplier to design its facilities on the basis of esti- 
mates furnished to it by its wholesale customers, The basic 
difference between the so-called ‘‘average demand”’ and the 
‘‘contract demand’’ rate form is that under the average 
demand method, the seller, in years warmer than estimated 
does not recover its demand costs, in colder than estimated 
years it will recover more than its costs; under the ‘‘con- 
tract demand’’ form, recovery of costs is more stable and 
certain. 

Both the interstate pipeline supplier (Ohio Fuel) and the 
distributor customers (Petitioners) are interdependent 
parts of a vast system designed to bring gas from the pro- 
ducing wells in the southwest to the ultimate consumer. If 
the ultimate consumers’ demands were relatively stable 
(i.e., allowing only for some predictable growth in demand) 
the provision of a steady flow of gas (at 100% load factor) 
with the consequent maximum utilization of capacity would 
present no necessity for a separate demand rate in addition 
to a straight commodity (volumetric) rate. In fact, how- 
ever, due to the enormous growth in space heating require- 
ment by consumers (as we shall show below) the rise and 
fall of consumer demand is almost entirely subject to the 
vagaries of the weather. 

Peak demands are, of course, not a new phenomenon in the 
distribution of gas, but the problem has been severely ac- 
centuated by the growth of space heating in the last ten 
years (R. 3265, 3490-1, 4778). All parties are agreed as to 
the effect of space heating use on peak-day and winter 
month sales compared with summer usage. It is unchal- 
lenged that Ohio Fuel and its customers must prepare for a 


® The record shows that Dayton forecasts customer growth for the 
various classes of service, including annual space heating require- 
ments. For the purpose of peak-day requirements, it is estimated 
that the peak day will occur on February 1. Dayton must design 
its own distribution system to meet its design peak day require- 
ments (R. 3496). 
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“‘design peak- day’’.’ The basic controversy presented in 
this case is over how the costs should be paid which are 
incurred every year whether or not the design peak-day 
load is actually experienced. 

The Contract Demand Rate Form filed by Ohio Fuel on 
September 18, 1953.—The rate form contained in the tariff 
filed by Ohio Fuel on September 18, 1953, FPC Gas Tariff, 
2nd Rev. Vol. No. 1 (R. 4880) which is in issue in this case, 
provides for a monthly demand charge of $1.75 per Mef. of 
billing demand and 32.5¢ commodity charge for all gas de- 
livered (R. 4886). The minimum monthly bill is the lean 
charge for the month. 

Section 5 of the tariff (R. 4887) provides, in lenient part, 
that the billing demand for the month shall be the higher 
of: 

(a) The greatest day’s aggregate delivery of gas to) ‘buyer 
during the 12-months period ending with the close of the 
current billing month or, ! 

(b) 90% of the contract demand. | 


It further provides that in no event shall the billing de- 
mand exceed the contract demand (R. 4887). The contract 
quantity is the maximum amount of gas which Ohio; Fuel 
is obligated to deliver to a buyer and which the haniar is 
entitled to receive from Ohio Fuel on any day (RB. 4890). 


(1) The initiative for the establishment of the contract 
quantity rests with the buyer who notifies Ohio Fuel as to 
the maximum quantity of gas it desires Ohio Fuel to have 
avaliable for it on a single day (R. 4901). The buyer may 
request an increase of its effective contract demand, after 
the expiration of any development period, subject to icon- 
sideration by the seller of its obligations to other customers 
(R. 4902).® | 
isi ea | 

7 See definition of “design peak-day” below, p. 20, note 15. 

8“Tf the seller determines that the requested additional supply 
of gas is not available, it shall use due diligence in an effort to 
obtain or cause to be obtained all authorizations, materials | and 
additional gas supply from any reasonably available source which 
may be necessary to enable it to deliver such proposed additional 
volume of natural gas to buyer” (R. 4902). | 
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(2) The CD rate form imposes penalties upon the buyer 
for underauthorized takes in excess of the contract quantity 
and penalties upon Ohio Fuel for failure to deliver amounts 
requested by buyer up to the contract quantity (R. 4768, 
Sec. 6). 

(3) The buyer as a matter of right can reduce the then 
effective contract quantity 10% over the life of the contract 
in steps of 5% in one year, and in addition buyer and seller 
may mutually agree to reduce the contract below 90% of 
the greatest contract demand previously at any time in 
effect, provided the capacity so released can be otherwise 
used. 

The principal change effected by the CD rate is that, in 
effect, a floor is put under the billing demand, so that, over 
the life of the service agreement, it cannot become less than 
90% of the current contract demand. 

The initiation of Commission proceedings.—By an order 
issued October 16, 1953 (R. 6386-6388) the Commission sus- 
pended the use of the proposed tariff until March 1, 1954, 
and pursuant to Section 4 of the Act fixed a date for a 
hearing concerning the lawfulness of the rates, charges, 
classifications and services. 

The hearing fixed by the Commission’s order of October 
16, 1953, commenced on May 3, 1954, and was recessed by 
agreement of all the parties to await the determination of 
the Commission in the two other rate filings, i.e., Docket No. 
G-1786 and Docket No. G-1965.° That further order was is- 


® After the proceedings in this case opened on May 23, 1954, all 
Petitioners were in agreement that the Commission’s decision on 
these two rate filings would have a bearing on their presentation 
in the instant case and that postponement pending decision would 
be advisable (R. 20-22). The proceedings in Docket No. G-1965 
were consolidated for hearing with Docket No. G-1786, and even- 
tuated in Opinion No. 273 issued July 26, 1954. The Commission 
denied Ohio Fuel a contract demand rate form and disallowed 
the rates and charges effective under bond from February 11, 1952, 
through November 30, 1952, as well as the rates and charges ef- 
fective from December 1, 1952, through February 28, 1954. A 
settlement largely relating to refunds of overcharges was agreed 
to by all parties and implemented by a Commission order issued 











Ana 
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sued on May 24, 1955, and the hearing reopened on June 13, 
1955. Petitioners herein were permitted to intervene (RB. 
6402, R. 6389, R. 6393) and participated in the proceedings 
before the Commission. The hearing was concluded'on De- 
cember 9, 1955, after thirty-seven hearing days. The Record 
comprises approximately 4600 pages of testimony,'72 ex- 
hibits and 60 items by reference. 


The Examiner’s Decision—The Examiner’s decision was 
issued on April 2, 1956. With respect to the rate form the 
Examiner held ‘hinet : 


While the record in this case does not provide a 
factual picture substantially different from that giving 
rise to Opinion No. 273, the record is adequate for such 
reconsideration of the matter of rate form as the Com- 
mission itself may desire to undertake with a view to 
determining whether or not the approach employed in 
Opinion No. 273 needs revision. Objections to testi- 
mony on the subject of rate form were overruled by the 
Examiner in the first stages of the hearing on the theory 
that Ohio Fuel had a right to make such representa- 
tions in support of its position as it deemed desirable, 
looking toward persuading the Commission to change 
its announced view. Because this latitude of proof was 
permitted in the preparation of the record, there are 
facts and expert opinions extant upon which a different 
result could be based. (Emphasis supplied) 





The Examiner went on to point out that ‘‘the non-applica- 
bility of the doctrine of res judicata and stare decisis 'to the 
opinion and orders of administrative agencies appears to be 
too well-established to warrant extensive discussion’’ and 
that ‘‘of course changed conditions or materially different 
facts will always provide a proper basis for reappraisal of 
attitudes or views expressed in prior determinations.’’ Nev- 
ertheless, he held that ‘‘the privilege of reversing final 


December 22, 1954. All the parties to the proceeding joined in 
recommending to the Commission certain disposition of monies 
collected under the rates in these two dockets which were in effect 
between February 11, 1952, and February 28, 1954. 
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opinions and orders or of confessing error in past decisions, 
would seem to be peculiarly within the province of the Com- 
mission itself.’’ 

The Examiner referred to a decision issued about three 
months previously by another Examiner which sustained 
the contract demand rate form. Central Kentucky Natural 
Gas Company and United Fuel Gas Company, 15 F.P.C. 700; 
730, Examiner’s Decision made effective by Commission 
order, May 11, 1956, Docket G-2450. In that case the Pre- 
siding Examiner had concluded that the two prior opinions 
of the Commission * were not binding upon him inasmuch 
as they did not indicate ‘‘that the Commission, at the time 
they were rendered, was fully cognizant of the impact of the 
economic financial, and operating problems developing in 
United Fuel’s and Central Kentucky’s businesses and the 
necessary relationship thereof to the CD Rate Form being 
sought’’ (15 F.P.C. at p. 720). The Commission sustained 
the Examiner in Docket No. G-2450 by order issued May 11, 
1956, which is before this Court for review in Nos. 13,515, 
13,525, and 13,528. 

In the instant case however, the Examiner refused (R. 
6622) to assume the responsibility of arriving at a different 
conclusion then set forth in Opinion No. 273 of the Commis- 
sion on the ground that previous proceedings ‘‘do not con- 
trol the Commission but they do control the hearing exam- 
iner.”’ 

With respect to the refund period the Examiner concluded 
that since the balanced unit rates shown in the Commission 
staff’s allocation of cost of service (R. 5055; $1.42 contract 
demand charge and 34.89¢ commodity charge) would return 
to Ohio Fuel its actual 1954 costs, on the basis of 1954 
deliveries these rates should be used in the computation 
of refunds for the period March 1, 1954, to January 1, 1955. 
For the period January 1, 1955, to the effective date of the 
order the Examiner prescribed a $1.60 contract demand 
charge and 35.75¢ commodity charge as supported by Ohio 
Fuel’s 1954 adjusted cost of service (R. 5052). . For the 


United Fuel Gas Co., 12 F.P.C. —, Op. No. 258 G-1781, G- 
2055, issued Aug. 7, 1953; Opinion No. 258-A issued Nov. 19, 1953. 
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future period beyond the effective date of the final Commis- 
sion order in the case the Examiner fixed a demand pats of 
$2.00, and 33.38¢ as the commodity charge. 

The only other phase of the Examiner’s decision rélevant 
to the issues of this case is the conclusion that since Ohio 
Fuel had dependable data for the 1955 Ohio property tax 
the increase in the 1955 tax over the 1954 tax oe be in- 
cluded in Ohio Fuel’s cost of service. 

Exceptions to the intermediate decision of the Examiner 
were filed by two of the petitioners, Dayton and Cincinnati 
(R. 6749, 6769), as well as by Ohio Fuel (R. 6636). On June 
1, 1956, Dayton filed a motion to dismiss as to the contract 
demand rate form issue (R. 6826) on the ground that Day- 
ton has not consented to any change in the method’ of de- 
termining billing demand (R. 6826). An answer to the mo- 
tion to dismiss was filed by Ohio Fuel on June 11, 1956 
(R. 6833). 

The Commission decision; rate form. -Reiteetiaa ts the 
Presiding Examiner’s statement in rejecting the proposed 
contract ‘demand rate form that the record contains ‘‘facts 
and expert opinions extant upon which a different; result 
could be based’’ the Commission held that ‘‘those facts and 
the conclusions we draw from them, lead us to reverse the 
the Presiding Examiner and to find that the use of the con- 
tract demand rate form for the future is just and reason- 
able under the circumstances of this case. The Commission 
called attention to its previous decision of May 11, 1956, 
United Fuel Gas Company, et al., 15 F.P.C. 730; 736 
which authorized the application of ‘the same contract de- 
mand rate form to the sales at wholesale of natural gas by 
United Fuel and Central Kentucky, affiliates of Ohio Fuel 
on the Columbia Gas System, Inc. The Commission pointed 
out that ‘‘the significant factors leading to our approval of 
the contract demand rate form as applied to the jurisdic- 
tional sales of those affiliates of Ohio Fuel in the Columbia 
Gas System, Inc. are also present in this case.”’ 

The Commission made the ultimate findings that— 


(1) The contract demand rate form as proposed by Ohio 
Fuel is just and reasonable (R. 6861) and 
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x 
(2) The uniform application of the contract demand rate 
form will tend to reduce discrimination among customers a 
(R. 6862). - 
These findings were predicated on subsidiary findings ! 
which may be summarized as follows: . 
Ce] 


(1) The evidence in the record shows the effect of the 
tremendous increase in the space-heating load by ulti- 
mate consumers purchasing gas from the distribution 
company customers of Ohio Fuel. As an example, the 
space-heating saturation on Dayton’s system was ap- 
proximately 77% in 1955, representing 110,800 resi- 
dential customers, compared with a 21% saturation in 
1946. As a consequence, the peak-day requirements of 
Dayton and other wholesale customers, as shown by ne 
actual experience and as projected into the future, | 
show a comparable increase (R. 6861). 

(2) It is characteristic of this space-heating load to 
fluctuate widely with changing weather conditions. 
These fluctuations include not only winter peaks and 
summer valleys, but more importantly, year-to-year 
variations in peak loads. When demand revenues ac- 
cruing to Ohio Fuel are made dependent upon actual 
purchases by the wholesale customers which, in turn, 
are dependent upon the weather, it is clear that Ohio 
Fuel will be subjected to a ‘‘feast or famine’’ recovery 
of costs collected through demand charges. As the 
space-heating load with consequent high-peak re- 
quirement increases, the year-to-year fluctuations in 
recovery of costs collected through demand charges 
would become more accentuated by the weather condi- 
tions. ‘‘In our judgment, a rate form which does not 
recognize this situation and bring a measure of sta- 
bility in recovery of those costs collected through de- 
mand charges is no longer just and reasonable’? (R. 
6861). 

(3) ‘*The CD rate form, as proposed by Ohio Fuel 
and which we find just and reasonable under the cir- 
cumstances of this case, will tend to stabilize recovery 
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of demand charges collected from the distribatipn com- 
pany customers.’’ 

(4) The contract demand rate form will encourage 
control of peak demands by wholesale customers either 
through construction and use of peak-shaving facilities 
or through use of other means available to them (R. 
6861). 

(5) The uniform application of the contract demand 
rate form will tend to reduce dicrimination among 
wholesale customers (R. 6862). | 





Rate level and other determinations.—In addition to the 
foregoing findings the Commission made the following de- 
terminations: | 


(1) The Commission prescribed rates for two parts of 
the refund period; i.e., March 1, 1954 through December 
1954, and January 1955 through the June 1956 billing 
month. These rates were arrived at on an average demand 
basis (R. 6865-6867). 

(2) The Commission ordered that effective with he July 
1956 billing month, Ohio Fuel should file revised tariff 
sheets reflecting rates and charges of $1.56 per Mef of de- 
mand and 32.45¢ per Mef of commodity * based upon a con- 
tract demand rate form including the modifications pro- 
posed by Ohio Fuel in Exhibit No. 38. This provision of 
the order was predicated on the ground that ‘‘continued 
billing by Ohio Fuel under the rate form previously pre- 
scribed does not give sufficient firmness to the demand 
revenues nor provide long-term commitments by the cus- 
tomers, both of which are essential for continued financial 
stability of Ohio Fuel; nor does such billing encourage use 
of peak shaving by the customers. Therefore, further use 
of this rate form, prospective from the July 1956) billing 
month, would not be in the public interest” (R. 6868). 





11 “Tt should be noted that although only about 26% (by revenue) 
of Ohio Fuel’s sales are made at wholesale, they are, nevertheless, 
significant” (R. 6861). 

12 See Appendix B to Commission’s order of June 29, 1956 (R. 

73). | 
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(3) The Commission approved a 644% rate of return for 
the refund periods (R. 6864). 
_ (4) The Commission also held that: 


The record in this proceeding should be reopened for 
the purpose of taking additional evidence concerning 
the effect upon rate of return of Ohio Fuel of our 
approval of the application of the CD rate form to the 
sales to Ohio Fuel’s resale customers. For the purpose 
of taking this additional evidence this proceeding 
should be consolidated with the hearing In the Matter 
of United Fuel Gas Co., et al., Docket No. G-2451, et al., 
commencing on July 5, 1956. 


(5) Sustained the Presiding Examiner’s inclusion in the 
cost of service of $126,979, because of the increase in the 
1955 Ohio property tax over the 1954 tax. The order said 
that since the adjustment reflects a known cost, its inclusion 
is reasonable. 

Applications for rehearing.—On July 27, 1956, Lancaster 


applied for a rehearing (R. 6879), and on July 30, 1956, 
Cincinnati applied for rehearing and stay of the Commis- 
sion’s order (R. 6900). Neither Lancaster nor Cincinnati 
specifically requested a reopening of the record to receive 
1955 cost data in their applications for rehearing, although 
Lancaster purportedly had such data available, as shown 
by its assertion, inter alia, that the decision of the Commis- 
sion ‘‘actually’’ gives Ohio Fuel a 7.39% rate of return for 
1955 (R. 6879). Cincinnati’s contentions (R. 6900-6911) 
were substantially similar to the points contained in their 
brief in this ease. 

The appropriate number of copies of Dayton’s ‘‘ Petition 
and application * * * for the reopening of the record for 
the introduction of additional evidence and for rehearing 
* * * »? with respect to the Commission’s order were ten- 
dered for filing on August 2, 1956, thirty-four days after the 
issuance of the Commission’s order. They were rejected 
and returned on August 7, 1956, on the ground that the 
30-day period provided in Section 19 (a) of the Act within 
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which such applications may be filed had previously jexpired 
(R. 6953). On August 12, 1956, Dayton mailed to the Com- 
mission a petition to reopen proceedings for the purpose 
of taking additional evidence under Sections 1.33 | (a) (1) 
and 1.13 (b) of the Commission’s Rules of Practice and Pro- 
cedure or in the alternative under Section 1.33 (a) (2) of 
said Rules (R. 6955). Dayton claimed that reasonable 
grounds exist for its failure to have filed the petition for 
reopening before the issuance by the Commission of its final 
order on June 29, 1956, and therefore requested the Com- 
mission to waive that portion of Section 1.33 (a) (1) of its 
Rules of Practice which provides for the filing of a petition 
to reopen ‘‘before entering and issuance by the is a 
of a final order or rule’’. 

On August 16, 1956, the Commission denied the applica- 
tion of Lancaster and Cincinnati (R. 6949) for rehearing on 
the order issued June 29, 1956, and the motion of Cincin- 
nati for a stay of such order. On the same date the Com- 
mission in a letter to Dayton advised that its petition to 
reopen was not tendered within the time prescribed by Sec- 
tion 1.33 (a) (1) of the Commission’s Rules. Accordingly, 
the petition to reopen as tendered on August 14, se was 
rejected as untimely tendered for filing. 

The portions for review.—Petitions to review the Com- 
mission’s order of June 29, 1955, were filed in this Court by 
Lancaster on September 24, 1956, Cincinnati on September 
27, 1956, and Dayton on October 5, 1956.** 

While we contend that Dayton’s application for rehear- 
ing in No. 13,565 was filed out of time, and that therefore 
Dayton may not, under the terms of Section 19 (a)! of the 
Act, petition for review of the Commission’s order of June 
29, 1956, we are addressing this brief to the contentions 
sought to be advanced in its petition, since we think it clear 
that they are without merit as well as ac out of 








78 A separate petition in No. 13,593 is now pending 7 this 
Court for review of the Commission’s orders issued August 7, 
August 16, and September 4, 1956, with respect to Dayton’s efforts 
to overcome its failure to apply for rehearing within the statutory 
30-day period. 
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order. Of course, if our motion to dismiss is granted, those 
contentions and our answers thereto need not be considered 
—in fact, cannot be, as we shall show. 


STATUTORY PROVISIONS AND COMMISSION REGULATIONS INVOLVED 


The order of the Commission was entered pursuant to the 
Natural Gas Act (Act of June 21, 1938, ¢. 556, 52 Stat. 821- 
838, 15 U.S.C. 717-717w) and particularly Section 4 (e) 
thereof; review by this Court is involved under Sec- 
tion 19 (b) of that Act. The Commission regulations 
principally involved are Sections 1.13 (b), 1.14 (a), 1.15, 
1.17 (f), 1.26 (c) (5), 1.33 (a) (1), 1.33 (a) (2), and 1.34 (a) 
of the Commission’s Rules of Practice and Procedure, 18 
C.F.R. 1.14 (a), 1.15 (b), 1.17 (£), 1.26 (c) (5), 1.33 (a) (1), 
1.34 (a) and Section 154.63 (e) of the Commission’s Regu- 
lations under the Natural Gas Act (18 C.F.R. 154.63 (e)). 
Pamphlet copies of both the Act and the Rules will be lodged 
with the Clerk for the convenience of the Court. 


SUMMARY OF ARGUMENT 


The Commission’s determination of the lawfulness of the 
CD rate form is fully supported by the record both as to 
justness and reasonableness and as to the alleged discrimi- 
natory effects. 

(A) The question of justness and reasonableness here 
presented goes, not to the level of rates, but to the method 
of billing the demand charge component of the rate— 
whether to bill on the basis of the highest ‘‘average de- 
mand’’ actually experienced in the current year, even 
though a mild winter may make that demand less than Ohio 
Fuel had to be prepared to supply; or to bill upon the basis 
of what it had to be prepared to supply—the so-called 
‘‘contract demand’’. The Commission’s determination that 
the CD form is just and reasonable is fully supported by 
the following considerations: 


(1) Space heating loads have skyrocketed in the last 
ten years from 21% to 77% saturation for one whole- 
sale customer, and from 6% to 44% for another; in the 
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last two years percentages of increases have been 33% 
for one, and 24% for the other. 1 
_ (2) Space heating load fluctuates from zero in sum- 
mer to a maximum reached only on the coldest winter 
day. 

(3) Although the peak demands resulting di the 
increased space heating loads occur only once jor twice 
in ten years, Ohio Fuel incurs costs every year to make 
provision to supply such demands if and ia they 
arise. 

(4) The average demand rate form will return less 
than the costs intended to be returned thereby i in unu- 
sually mild winters and more in unusually severe win- 
ters, while the contract demand rate form tends to sta- 
bilize the return of such costs. 

(5) The contract demand rate tends to provide an 
economic incentive, otherwise lacking, for wholesale 
customers to install peak-shaving equipment! and to 
build up their off-peak loads, resulting in more eco- 
nomical use of the facilities provided by the seller. 





(B) Petitioner’s charges of possible discriminatory ef- 
fects of the CD rate are not only shown to be unfounded by 
the record, but the CD rate is actually shown to be necessary 
to obviate discrimination. | 

This is specifically true of the relation of the wholesale 
business of Ohio Fuel to its retail business, where both the 
minimum bill provision of its retail rates, which are subject 
to local regulation, and Ohio Fuel’s own economic interests 
tend to perform the same function as the CD rate form au- 
thorized by the Federal Power Commission pentormss in the 
case of the wholesale customer. 

The claimed absence of reciprocal penalties for — 
formance by the seller and the buyer under the authorized 
form of rate is shown to be erroneous by the record, and the 
same is true of the claimed discriminatory effect on| the ad- 
equacy of Petitioner’s gas supply. ! 

The possibilities of Ohio Fuel’s preferring one customer 
over another in the supply of its gas requirements! is con- 
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jectural and unsupported by the record, and subject in any 
event to the regulatory control of the Commission. 

The provisions giving priority for gas for domestic use 
and restricting boiler fuel use are in full accord with the 
policies embodied in the standards of the Natural Gas Act. 


II 


The contention that the Commission having previously 
denied the CD rate form, was thereby barred from author- 
izing it in this case is disposed of by the numerous cases 
making it plain that the doctrine of res judicata is inappli- 
cable. Churchill Tabnernacle v. F.C.C., 81 US App DC 411, 
160 F. 2d 244, 246 (C.A.D.C.); Shawmutt Assn., v. S.E.C., 
146 F. 2d 791; 796 (CA 1); N.L.R.B. v. Baltumore Transit 
Co., 140 F. 2d 51 (CA 4), certiorari denied, 321 U.S. 795; 
F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 134, 145; 
Wilbur v. United States, 281 U.S. 206, 216-217; Virginian 
Railway Co. v. United States, 272 U.S. 658, 665-666; Pan- 
handle Eastern Pipe Line Company v. F.P.C., 236 F. 2d, 
289, 292 (C.A. 3). 

iI 


Petitioner’s attempt to invoke the rule of United Gas 
Pine Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, 
and F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348, is an- 
swered by the fact that the Commission here made the find- 
ings, abundantly supported by the record, which the Su- 
preme Court in those cases expressly pointed out would 
warrant Commission change of an existing contract rate; 
also by the fact that, in their contracts, Petitioners, here, 
had agreed in advance to change made by unilateral filing 
under the Gas Act. 

IV 


The complaint that the Commission should have reopened 
the record to receive evidence of costs for a later test year 
presents no considerations not present in every major rate 
case where there is, inevitably, some regulatory lag between 
the close of the hearing and the completion of the process 
of briefing, examiner’s decision, exceptions, oral arguments, 
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and Commission decision, which must precede the. taking 
effect of a Commission order. The propriety of the Com- 
mission’s refusal is clear. I.C.C. v. Jersey City, Bae Uss. 
903, 514-15; Cf. Cia. Mexicana v. F.P.C., 167 F. 2d 804, 805 
(C.A. 5). The cases upon which Patifioners rely are not 
applicable to a rate case like the present. | 


| 
i 
i 


Vv 


The reasonableness of the Commission’s allowance of an 
adjustment i in the test year figures because of an \increase 
in the 1955 property tax over that in effect during’! the 1954 
test year is obvious. 


| 
| 
! 


¥I 


Other contentions advanced by Cincinnati in this case 
correspond exactly to those it advanced in No. 13,515, now 
pending, in which briefs have recently been filed, and we 
respectfully refer to pages 26-29 of our brief in that case 
and the companion cases, Nos. 13525 and 13528. 


VII | 


While we have undertaken to answer all contentions in all 
three of the instant cases, those advanced solely by Dayton 
should not be considered and its petition should be dis- 
missed because it did not tender its application for Com- 
mission rehearing within the 30 day limit fixed by the stat- 
ute. Sections 19(a) and 19(b) of the Natural Gas Act; 
F.P.C. Rules of Practice and Procedure, Sections 1.34(a) ; 
1.14(a), 1.15(b), (18 C.F.R. 1.34(a), 1.14(a), 1115(b)); 
Lewis-Hall Iron Works v. Blair, 57 US App DC 364 ; 23 F. 
2d 164, 165; Cf. Columbia Oil & Gasoline Corp. v. SE. eg 
134 F. 2d 265, 266-267 (CA 3) ; Texas-Ohio Gas Co. vi; PPL. 
93 US App DC 117, 119, 207 F. 2d 615, 617. | 

Application for such rehearing 1 is a pre-requisite to this 
Court’s jurisdiction to review orders of the Commission. 
Sections 19(a) and 19(b), Natural Gas Act; F.P.C. iv. Colo- 
rado Interstate Gas Co., 348 U.S. 492, 498-500; Panhandle 
Eastern Pipe Inne Co. v. F.P.C., 324 US. 635, 649, 650-651 ; 
Panhandle Eastern Pipe Line Co. v. F.P.C. —— US App 
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DC——, —— F. 2d— (No. 12,840, decided Feb. 14, 1957, 
slip sheet, p. 7). 


ARGUMENT 


I 


The Commission’s Determination of the Lawfulness of the 
CD Rate Form Is Fully Supported by the Record 


A. The Commission’s Finding that the CD Rate Form is 
Just and Reasonable is Fully Supported 


INTRODUCTION 


By their failure anywhere in their five briefs to make any 
forthright statement that the CD rate form is not just and 
reasonable, Petitioners may be taken to have conceded that 
their complaints are founded solely on the statutory stand- 
ards relating to undue preference (or prejudice), unreason- 
able difference in rates or service, or undue discrimination 
(Sections 4 (b) and 5 (a)). This seems'to be corroborated 
by the way in which all Petitioners ignore the evidence in 
the Record that the CD rate form distributes the costs of 
providing capacity requirements more equitably than the 
average demand rate form. It is a full answer to Peti- 
tioner’s charges of undue discrimination—or rather of pos- 
sibilities of such discrimination (Dayt. Br. p. 36-40)—to 
show that the Commission properly found the rate form 
here complained of to be just and reasonable.** This we 
shall do, postponing to subsequent parts of this brief more 
specific and detailed answers to such charges. 

This will also require that we discuss the recent spec- 
tacular growth in the space heating load, which gives such 
added importance to capacity costs that the average de- 
mand form of rate ceases to be an appropriate pricing 


13a The critical statutory language, found in Section 5 (a) provides 
that where the Commission finds undue discrimination or undue 
preference, as well as where it finds unjustness or unreasonableness, 
it “shall determine the just and reasonable [notice that it does not 
say “non-discriminatory”] rate, charge, classification, rule, regula- 
tion, practice, or contract to be thereafter observed and in force, 
and shall fix the same by order * * *” (emphasis supplied). 
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method for Ohio Fuel’s wholesale sales. The charge that 
the space heating trend was already visible at the time of 
the Commission’s previous refusal to authorize the CD rate 
form (a charge which it is easy to make with the benefit of 
hindsight) and the argument that the Commission is now 
stuck with that refusal, is answered in a later section of this 
brief (infra, pp. 37-39). 

Gas now heats more homes in the United States than any 
other fuel—as of mid-1956 about 46% of the more than 
49,000,000 U.S. homes, as compared to 29% in 1950.%* 
In the areas served by Petitioners this development has 
resulted in such wide year-to-year fluctuations in demand 
(and demand revenues), due principally to variations in 
minimum temperatures from year to year, that the Com- 
mission found that the average daily demand rate form 
is no longer just and reasonable in that it no longer 
provides the necessary measure of stability in the recovery 
of demand costs; that the older rate form creates conditions 
restricting legitimate growth and ability to meet! growing 
market demands; that such, form is no longer just/and rea- 
sonable between the suppliers and their wholesale cus- 
tomers and fails to meet the problems caused by highly 
fluctuating sales on one hand and long-term rigid costs on 
the other. 

The CD form of rate, on the other hand, the Commission 
found, will effectively serve the public interest, ‘the con- 
sumers as well as the distributors, and equitably distribute 
costs among the various groups engaged in bringing gas 
from the Southwest to the retail consumer. 








1. Petitioner’s Space Heating Loads Have Skyrocketed 
Since 1946 | 


Prior to 1946 natural gas sold by Ohio Fuel was scary 
for baseload use (cooking, hot water and other year-round 
uses) with a relatively small amount for space-heating use. 
Under such conditions variations in temperature had no 


14 Gas Facts (1955), American Gas Association, tins of Statis- 
tics, pp. 90-91, 139. 
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substantial effect on sales either peak day or annual. How- 
ever, since 1946 there has been a rapidly increasing use of 
gas for space heating (R. 3266, 3267, 3488). For example, 
at the beginning of 1946 Dayton’s residential space-heating 
customers numbered 20,000, or a saturation of 21% (R. 
3488, 3490) ; Cincinnati’s residential space-heating custom- 
ers numbered 14,591 out of a total of 229,383 customers, or 
a 6.4% saturation (R. 3265-3267). But in 1955, Dayton had 
110,800 residential customers out of a total of 143,887 (R. 
3489) or a saturation of 77% (R. 3491); Cincinnati had 
277,617 customers, of which 121,599 were space heating, or a 
saturation of 43.8% (R. 3265-3267). The percentage increase 
of space-heating customers for Dayton as of December 31, 
1954, over December 31, 1952, was 32.98%, and for Cincin- 
nati over the same period of time was 23.82% (R. 6671). 
Lancaster has experienced a similar increase in space heat- 
ing customers (R. 3114). 


2. Increased Space Heating Loads Increase the Peak 
Demands Ohio Fuel Must Make Provision to Supply 


From the point of view of rate form, the space-heating 
requirements of Petitioners have these effects: 


(1) Space-heating creates peak demands which must 
be provided for but which usually occur at intervals 
of several years (R. 435). As shown clearly in the 
record, experience indicates that Dayton (R. 5504, 
3494-3495) and Cincinnati (R. 3345) must be prepared 
for a design peak day of zero temperature. Dayton 
and Cincinnati must have a gas supply adequate to 
meet their requirements on such peak winter days (R. 
308, 3480-3485). 

(2) The space-heating load fluctuates almost directly 
with temperature deficiencies. Thus, space heating has 


15 “Tesign Peak-day” is the day of most adverse weather condi- 
tions, particularly temperature, which on the basis of past ex- 
perience is reasonably to be expected. Because of their utility 
functions and the requirements of meeting the needs of customers 
during periods of extreme weather, Ohio Fuel and its wholesale 
customers must prepare for a “design peak-day.” 
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made peak-day sales depend almost entirely on the 
severity of temperature experienced (R. 4780, 3480- 
3484). 

(3) The space heating load substantially increases 
the fluctuation in annual sales from year-to-year due 
to the weather (R. 4782, 4779). Lancaster’s witness 
testified that as far as the swing between the average 
day of winter months and the single peak day in the 
winter months ‘‘Ohio Fuel has to take all that swing’’ 
(R. 3117). In other words, Petitioners rely| on Ohio 
Fuel to carry the burden and provide facilities and 
gas supplies for supplying peak demands, evden where, 
as in the case of Lancaster, some limited peak-shaving 
facilities are available (R. 3117).?* 

(4) The average day billing type of rate form for 
wholesale markets as contrasted with contract demand 
billing results in wide variations in revenues received 
from demand charges (R. 314-317). | 








3. Provision to Supply Such Peak Demands Impopes High 
Demand Costs Upon Ohio Fuel i 


In order to comply with the requirements of wholesale 
customers for satisfying peak-day demands Ohio Fuel in- 
eurs costs each year to meet requirements which, may be 
called for only once or twice in ten years (R. 308) .” Ohio 
Fuel Company must invest in storage, transmission, com- 
pression and Liquid Petroleum Gas peak-shaving (LPG) 
facilities, and must procure a sufficient supply of gas to be 

| 





16 Tt should be noted that the estimating procedures used by Day- 
ton and Cincinnati do not attempt to “predict” what the weather 
will be or estimate, in the usual sense of the word, the amount of 
gas that may be actually required. The procedure is considerably 
different. First, the wholesale customer must determine, in view 
of his obligations to his customers and in view of past weather ex- 
perienced, what he must be prepared for. This type of estimating 
procedure affects not only the gas supply but also the papaniy 
of the wholesale customer’s facilities. 

17 The space-heating customer requires no gas at all in the sum- 
mer but may call for large quantities any day in the warty depend- 
ing entirely on the temperature (R. 308). 
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able to meet these requirements every year (R. 308). Be- 
tween the end of 1946 and the end of 1954 Ohio Fuel’s in- 
vestment in transmission facilities in order to move the re- 
quired volumes of gas to market increased from approxi- 
mately $118,000,000 to $282,000,000, or more than double 
(R. 363). Not only have transmission facilities been ex- 
panded to meet peak-day requirements but rigid commit- 
ments are exacted by Southwest gas suppliers which fur- 
nish the mounting volumes of gas to Ohio Fuel on a mini- 
mum take or pay-for basis (R. 3241, 3526-3529).** In 1946 
Ohio Fuel obtained 29% of its gas from Southwest gas pipe- 
line companies; in the year 1954, 70% (R. 359). 

Furthermore, in order to develop adequate capacity to 
meet requirements imposed by the space-heating load (R. 
3498-3499), Ohio Fuel has incurred tremendous expense for 
storage (R. 314, 3423, 4789) and construction of new facil- 
ities, including gas plant and LPG facilities (R. 4793). The 
space-heating load has necessitated increasing reliance on 
storage for the winter peak day and for the winter heating 
season (R. 4789, 362-363). 


4, The Average Demand Rate Form Returns Such Demand 
Costs on a Feast-or-Famine Basis; the CD Rate Form 
Will Stabilize Recovery of Such Costs 


It is clear that the peak-day requirements of Petitioners, 
as shown by actual experience and as projected into the 
future, indicate an increase comparable to the tremendous 
increase in space-heating load requirements by ultimate con- 
sumers who purchase gas from Petitioners (R. 6476). 
There is no challenge to these basic facts in the record. 
The conflict of interest between the parties, however, be- 
comes more apparent when we turn to a consideration of 
the necessity for an orderly and equitable recovery of the 
long-term costs incurred by Ohio Fuel through a form and 


18 An exhibit (R. 4784) shows how costs attributable to gas pur- 
chased from the Southwest have risen from $14,362,404 in 1947 to 
$55,115,134 in 1954, principally because of the larger volumes pur- 
chased. Other exhibits (R. 4788, 4789, 4793) show the extent to 
which these costs are fixed and irreducible. 
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level of rate that will satisfy the just and reasonable cri- 
terion of the Natural Gas Act. 

The plain fact is that the burden of these costs must be 
distributed in some fair and reasonable fashion among sup- 
pliers, wholesale customers and ultimate consumers, if the 
gas is to ‘‘be brought to market’’ at the time and in the 
quantities demanded by the consumer. The demand costs 
are determined primarily by the physical facilities and gas 
supplies that must be provided for the peak day and reflect 
part of the costs which are incurred to render service. Such 
costs are present each year irrespective of the usage of ca- 
pacity (Dayton has experienced its design peak day only 
once in five years on the average, R. 308). There can be no 
question that the financial commitments of Ohio Fuel con- 
tinue and must be paid every year, whether or not the de- 
sign peak day requirements in fact occur (R. 158-160, 366, 
3346-3347). | 

As we have shown above, under the average demand rate 
form demand revenues accruing to Ohio Fuel from the 
space hearing load are subject to fluctuations from year to 
year, dependent on the severity of the weather conditions. 
Under that rate form an established level of demand charge 
fails to bring into equilibrium demand costs and revenues 
in an unusually warm year. The required revenues can 
only be assured by fixing the demand rate so that on the 
average, as applied to fluctuating demand units it will pro- 
vide the revenues found reasonable. 

Over 26% of Ohio Fuel sales are made at wholesale (R. 
4778) and are of significant importance in mainta ining its 
financial stability and enabling it to perform its economic 
function in the chain of supply (R. 6861). By reducing the 
fluctuations in. gross revenues and stabilizing revenues dur- 
ing successive warm winters, the CD Rate “Form tends to 
stabilize the net income of the selling company (R. 440). 
In this connection it is important to note that the rate level 
is not directly involved as an issue raised by Petitioners 
in this case.4® The rate level is merely a translation bf costs 


19 With the exception of the issue as to reopening the eer to 
determine 1955 costs (discussed under IV, znfra, pp. a 
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(demand or commodity) divided by billing units to recover 
revenues equal to the particular allocation of costs. How- 
ever, on an average demand basis no design of rates, how- 
ever skillful, provides an automatic solution to the ‘‘feast 
or famine’’ recovery of demand costs by Ohio Fuel result- 
ing from the tremendous impact of space heating demand.” 
The form of rate is of vital importance in that it determines 
whether there will be an even rate of recovery of such costs 
or an unpredictably fluctuating recovery which in turn puts 
pressure on the rate level to the ultimate detriment of the 
consumer as well as the wholesaler. In other words, year 
to year demand revenues on an average demand basis are 
entirely dependent on weather fluctuations, with the conse- 
quence that Ohio Fuel is subject to a constant hazard of 
instability in revenues. It is not unreasonable for Ohio 
Fuel to seek insulation against taking the full financial im- 
pact of the swings in demand from year to year, particularly 
since there is no corresponding burden or risk on the whole- 
sale customer (R. 450-453). The latter do not assume the 
risk of the discrepancy between their estimates and actual 
average demand. The CD rate form will assist in eliminat- 
ing that discrepancy and will tend to stabilize recovery of 
demand charges from the distribution company customers. 

In a sense this brings us to the heart of the rate form 
issue: the swings in peak load are embedded in the present 
marketing structure of the industry. Without a CD rate 
form, in an unusually warm year wholesale customers are 
relieved to a great extent from the burden incurred to sup- 
ply the quantities of gas which they request from Ohio Fuel 


20 This is illustrated by the following table of design peak day 
estimates and deliveries to Dayton (R. 3480-3484) in Mef.: 


Percent of 
Estimate Actual Estimate 
1948-49........ 104,281 82,397 79% 
1949-50........ 137,500 118,730 86 
1950-51........ 184,700 184,500 100 
1 Soy 211,500 180,711 85 
1952-53........ 248,800 167,558 67 
1953-54........ 251,000 205,078 82 
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on the design peak day.”* It is reasonable that a portion 
at least of the costs attributed to capacity, i.e. facilities and 
gas supplies necessary to meet the customers’ estimated 
design peak day requirements, be borne by those who build 
the loads and furnish the estimates. Consequently, it is 
fair to inquire whether the alternative CD rate form, aside 
from distributing costs in equitable fashion will also pro- 
mote other economies which will tend to mitigate the burden 
on the supplier and encourage the cutting down of peaks by 
purchasers through investment in peak shaving facilities 
and the development of industrial load to fill the paps left 
by the space heating load. | 

In short, there is a fundamental economic problem aris- 
ing partly from the technological structure of the industy 
supplying natural gas to distributors and partly from the 
retail consumers’ increasing demand for this typé of fuel. 
There is no mathematical formula which can be applied to 
the solution of the myriad of diverse interests represented 
here. The Commission can only arrive at a pragmatic 
solution which will be advantageous in the long run to the 
industry and the ultimate consumer, on the premise that 
the approved rate form will tend to promote economic and 
efficient use of high cost facilities and will not - unduly 
discriminatory. 





5. The CD Rate Form Encourages More Economical Use 
of the Facilities Provided | 





Distribution companies can level out their demands upon 
their suppliers by providing their own peak shaving facili- 
ties and by developing year-around, off-peak or interrupti- 
ble business to fill in the valleys created by the space heat- 
ing load (R. 437). 

It is clearly desirable from the standpoint of ¢conomic 
efficiency in the marketing of natural gas that a rate form 


21 See our discussion of the lack of economic incentive to whole- 
sale distributors to invest in peak-shaving facilities under) an aver- 
age demand form of rate (infra, through p. 26). 
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should encourage more flexible means of meeting the ex- 
treme peak load. For this industry, a rate form which en- 
courages the movement of gas from its source, through the 
pipelines, and to the consumer at a high load factor, and 
thus encourages maximum use of facilities, finds justifica- 
tion in the benefits to the industry and in lower prices to the 
ultimate consumer (R. 317-318). The costs of facilities 
which are not used at a satisfactory load factor must un- 
questionably result in higher rates—both retail and whole- 
sale—because of higher average units costs. 

However, Ohio Fuel cannot exert any direct control over 
the policies and practices of its distributors who fail to 
incur expenditures for peak shaving facilities or level out 
their ‘‘intake’’ from Ohio Fuel. The average demand rate 
form affords very little incentive to the wholesale distribu- 
tor to shave the peaks of demand (R. 317, 3117, 3375-3376), 
for the benefit of peak shaving under that form of rate is 
almost negligible.” 

The need for alternative methods of alleviating the peak- 
day problem has been enhanced by the fact that the dis- 
crepancy between average demand and peak demand upon 
Ohio Fuel is increasing every year (R. 4782). Since peak 
shaving facilities cost money, both for plant and operation 
(R. 3450), a rate form which recognizes the value of such 
peak shaving facilities in reducing capacity obligations of 
the supplier is, we submit, more reasonable than one which 
does not (R. 317, 487, 439). 


22 A simple illustration will show this to be true: Assume any 30- 
day month during which the wholesale customer takes on a fairly 
even level, about 30 Mef for 29 days, resulting in a total for those 
days of 870 Mcf. Assume further the typical one-day spurt in 
demand, so that on one of the 30-days the customer required 60 
Mef (i.e., double the average) so that the total purchases for the 
month are 930 Mcf. Dividing by 30 gives an average demand for 
the month of 31. It is clear that the customer has raised the level 
of his average demand by only one Mef, so that the price he pays 
for his meeting his customers’ peak demands is very slight, and it is 
obviously cheaper to shift the burden to Ohio Fuel rather than bear 
the expense of installing peak shaving facilities. 
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B. The Record Abundantly Supports the Commission Posi- 
tion That The CD Rate Form Is Necessary ‘i Obviate 
Discrimination. 


Without seriously challenging the justness and reason- 
ableness of the CD rate form, two petitioners complain 
of alleged discriminatory aspects such as the absence of 
corresponding CD provisions in Ohio Fuel’s retail rates, 
imposition of penalties on the ‘‘buyer who takes i in excess 
of its contract but none on Ohio Fuel for underdeliveries”’, 
inadequacy of supply to CD rate customers, restrictions 
for CD customers on boiler fuel consumption, and require- 
ments that CD customers curtail deliveries to their retail 
customers without parallel restriction on Ohio Fuel in its 
retail sales, ete. (Dayt. Br., 37-40; Lance. Br., 43-49). But 
the Commission, in addition to finding that the previously 
prescribed average demand rate form ‘‘is no longer just 
and reasonable’ (R. 6861), found that its continued use 
‘‘would not be in the public interest’’ (R. 6868, finding 
(4)) and concluded that the use of the CD rate form is 
necessary to obviate the discrimination which would ‘‘be 
aggravated in the future’’ under the average demand form 
of rate (R. 6862), and these ilies are sbundamtty eap- 
ported by the record. 

Relation to Ohio Fuel’s retail rates.—Lancaster and Day- 
ton claim that only four of Ohio Fuel’s customers are com- 
pelled to make estimates under the contract demand rate 
form and pay demand charges based on those estimates, 
and that, therefore, the contract demand tariff is discrim- 
inatory against them as compared to Ohio Fuel’s ‘600,000 
retail customers who are not required to take under a CD 
form of rate (Lane. Br., 28; Dayt. Br., 8). The “4 out of 
600,000’’ slogan is a rather colorful rhetorical device, but 
dissolves upon closer examination. 

In the first place, there is no claim that the tariff does 
not apply equally to all customers of the same class ; 
namely, all who buy at wholesale (for resale). There are, 
in fact, 26 wholesale customers who are subject to the tariff 
(R. 4909), which, by its terms, is ‘‘available to any pur- 





| 
! 
| 
| 
| 


28 


chaser for the purchase of natural gas at wholesale from 
Ohio Fuel Gas Company for resale, upon the execution of 
the service agreement.’ 

Secondly, the retail rates charged by Ohio Fuel, and by 
its wholesale customers in their sales to retail custom- 
ers, are, of course, subject to local jurisdiction and not 
to regulation by this Commission. So long as this Commis- 
sion allocates a proper portion of Ohio Fuel’s total costs 
of service to the wholesale business and fixes wholesale 
rates that will be just and reasonable, i. e., provides the 
revenues needed to defray such allocation of costs, there 
can exist no discrimination in rate level against the whole- 
sale customers. There is no controversy in this case over 
the Commission’s allocations. 

So far as this claim of discrimination goes to the effect 
of the authorization of the CD rate form on the retail busi- 
ness of Ohio Fuel’s wholesale customers as compared with 
Ohio Fuel’s own retail business, Petitioners overlook 
the fact that the minimum bill provisions of Ohio Fuel’s 
retail rates have a similar effect to that of the CD 
rate form on wholesale rates (R. 1083). They also over- 
look the further fact that as to the gas sold in its retail 
business, Ohio Fuel is automatically subject to the same 
economic burden as the CD rate form passes on its whole- 
sale customers for the gas supplied to them. For, as to the 
gas it distributes at retail, Ohio Fuel has all the economic 
burdens of its fixed commitments to purchase from its sup- 
pliers at high load factors (R. 4784) and indeed more than 
the CD form of rate passes on to its wholesale customers 
for the gas sold to them. 

The CD rate form also eliminates discrimination against 
the high load factor wholesale customer.%* The average 
demand rate form has a perverse and discriminatory effect 


73 Ohio Fuel also makes a Small General Service (SGS) rate 
schedule at a straight commodity rate available to wholesale cus- 
tomers, the maximum daily takes of which do not exceed 5,000 Mef. 

*4 The load factor at which a wholesale customer takes gas from 
Ohio Fuel may be defined as the ratio of average demand during a 
period of time to peak day demand in that period. 
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against those wholesale customers who have incurred the 
expense of installing peak shaving capacity and promoted 
the market for faduetial or base load sales, in order to fill 
up the valleys and cut down the sharp swings of space 
heating demand (R. 4281-85). This can readily be seen by 
comparing two wholesale customers, one of whom has de- 
veloped the market for industrial customers and takes at a 
higher average level of demand. Since the demand charge 
for all wholesale customers is arrived at by dividing al- 
located demand costs by billing demand units, the larger 
the number of units the lower the demand charge. Under 
the average demand rate form the customer with the higher 
load factor and the larger number of billing demand units 
has made a disproportionately higher contribution to bring- 
ing down the level of the demand charge, from which the 
other benefits without justification (R. 4281). In fact, 
therefore, as the Commission found, the CD form of rate is 
necessary to obviate the preference to wholesale customers 
which the average demand form of rate gave rise to as a 
result of the impact of the increase in the space heating load 
(R. 4281). 

Reciprocal penalties—Lancaster asserts that i CD 
tariff provides for severe penalties on a buyer who takes 
gas in excess of his contract demand but does not provide 
for any penalties against Ohio Fuel if it fails to deliver the 
contract demand when needed (Lance. Br., p. 47). But this 
contention ignores the provision of Section 6 of Rate Sched- 
ule CDS-1 (R. 4768) where such correlative penalties on the 
seller for undeliveries are provided: : | 


ADJUSTMENTS FOR UNDERDELIVERIES. | 
(a) In the event Seller on more than one day in any 
billing month, after the expiration of the development 
period, fails or is unable to deliver by more than three 
per cent (3%) or 100 Mef, whichever is greater, the 
volume of gas which Buyer in good faith requested | (but 
not in excess of the then effective Contract Demand), 
Seller shall pay to Buyer for the difference between the 
volume of gas delivered on each such day and the vol- 
ume of gas which Buyer in good faith requested on each 
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day $2.00 per Mef for the first three per cent (3%) of 
the requested volume or 100 Mef, whichever is greater, 
and $5.00 per Mcf for the remaining difference; pro- 
vided, that if Buyer and Seller enter into arrangements 
whereby Buyer will use peak shaving or other sources 
to meet underdeliveries by Seller, such penalty shall not 


apply. 


Adequacy of supply.—Dayton also contends that the CD 
rate form operates to impair Ohio Fuel’s original contract 
obligation to meet its ‘‘entire requirements’’ for supplies 
of gas (Brief, p. 33 et seq.), while Lancaster contends 
that the proposed rate form requires curtailment of deliv- 
eries to its customers when Ohio Fuel will not have to cur- 
tail deliveries to its retail customers (Lanc. Br., p.4). We 
treat these points together since they both rest upon a mis- 
apprehension of the effect of a CD rate form. 

The CD rate form constitutes no inherent limitation of 
supply ; it is a method of billing. It leaves to the purchaser 
the initiative for satisfying its demands. The purchaser 
estimates the quantity it wants supplied on the maximum or 
coldest day of the winter months. This is not unreasonable. 
Both Dayton and Lancaster have been estimating peak de- 
mand ever since they took service from Ohio Fuel (R. 3496, 
5053). The only effective difference in the contract demand 
rate form is that petitioners may be inclined to make more 
careful estimates for maximum demands upon Ohio Fuel, 
since they will be billed at not less than 90% of such esti- 
mates. However, any resulting limitation of supply will 
quite obviously be self-imposed out of caution rather than 
from anything inherent in the rate form which prevents 
their receiving full requirements. Indeed, petitioners’ own 
witnesses all substantially agree that the sale of gas to them 
‘¢is limited solely by physical capacity of facilities and the 
availability of gas’’ and not by the CD rate form (R. 3548). 
None of them testified that it is the purpose or function, or 
that it can be the function, of the rate form to limit gas 
supply. 

Furthermore, the absence of merit to Dayton’s contention 
that the Commission, by approving Ohio Fuel’s CD tariff, 
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abrogates Ohio Fuel’s obligation to deliver Dayton’s ‘‘en- 
tire requirements”? is shown by a comparison of the lan- 
guage of the contract on which Ohio Fuel relies, with the 
language of the new tariff. The precise language'of the 
original contract provision, which Dayton’s brief fails to 
quote, is not as peremptory as Dayton implies (R. of 2): 


To the end that Dayton might supply and that there 
might be available to supply all firm Customers served 
by Dayton, their all and singular, full requirement of 
natural gas, at the time and place needed, Ohio will use 
and devote its resources, skill and capacity to that end. 
* * * Ohio shall do all practical things to ensure and pro- 
vide for such a supply of natural gas as will satisfy the 
full requirements of Dayton and the firm customers 
served by it from the viewpoint of quality, sta i and 
demand. (Emphasis supplied). 








The language of the new tariff is at least as favorable to 
Petitioners, if not more so (R. 4902): 


If Seller determines that the requested additional 
supply of gas is not available, it shall wse due diligence 
in an effort to obtain or cause to be obtained all author- 
izations, materials, and additional gas supply from any 
reasonably available source which may be necessary to 
enable it to deliver such proposed additional volume of 
gas to Buyer. (Emphasis supplied). 

The complete lack of substance to Petitioners’ claim that 
the CD rate form will discriminate against them with re- 
spect to the adequacy of the supply of gas is illustrated by 
the testimony of Dayton’s witness Stanze (R. 2765) that if 
Ohio Fuel delivered the full CD amount to each CD customer 
every day in 1955, ‘‘its storage program would be ruined.”’ 
But of course! The CD is the estimated peak requirement 
which Ohio Fuel must have capacity to supply—a) peak 
which actually occurs only under minimum temperature 
conditions once or twice in a ten-year period. Having 
heretofore had no economic incentive to shave peaks or 
build off-peak loads, Petitioners have no more occasion to 
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take the CD amount every day of the year than the ordinary 
householder has to keep his furnace going at its maximum 
every day of the year. In other words, Petitioners’ chal- 
lenge is predicated on a hypothetical load factor which is 
wholly unrealistic. If such a time every comes (and if Ohio 
Fuel has not by then taken steps to meet such demands), 
Petitioners’ testimony might have significance. Until then, 
the fact of the offer of such testimony is a tacit confession 
that no rational showing can be made to support its claim. 

Exclusive dealing.—Dayton’s brief (p. 36) raises a purely 
speculative question as to ‘‘ whether it may expect a strong 
determined attack from Columbia if it attempts to buy gas 
from any other source.’’ In the first place, the question is 
hypothetical and predicated entirely on a conjecture about 
some future possibility unrelated to the issues of this case. 
There is nothing in the record to show that Ohio Fuel has 
ever failed to supply Dayton’s requirements or will fail to 
do so in the future, nor is there any evidence in the record 
to show any intent or desire to restrict gas supply to whole- 
sale customers. 

More importantly however, the authority to certificate 
new sources of supply is entirely within the Commission’s 
auhority under Section 7 of the Act. What considerations 
were present in some other certificate case involving some 
other Columbia customers * has no bearing whatsoever on 
the circumstances which may arise when and if Dayton may 
request certification of other sources of supply from the 
Commission at some remote time in the future. As the 
Commission has said (Texas Eastern Transmission Corp., 
14 F.P.C. —, Opinion 286, Docket G-2573, issued Sept. 30, 
1955 : 


This is not to say there may not be cases in the future, 
as there have been in the past, in which our policy of 
balancing the interests involved in achieving the result 
most consonant with the public interest will not require 
that we direct a second natural gas company to supply 


25T.e., Central Hudson Gas and Electric Corp. and Rockland 
Light and Power Co. 


4 
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| 
part of the requirements of the distribution company. 
In instances where the first natural gas company jis un- 
able to render satisfactory service in that it is unable 
to provide the distribution company a second physical 
source of supply, important operating flexibility, added 
safety in operation, or when there are other important 
considerations, it may be necessary for us to direct a 
second natural gas company to render service to pro- 

vide such advantages.” ! 

| 
Priority for domestic users——Lancaster also claims that 
the CD tariff contains a discriminatory feature in that it 
requires a wholesale customer to curtail deliveries to its 
customers while Ohio Fuel is delivering gas to its own 
retail customers (Lance. Br., 47). Further examination of 
this contention discloses that Petitioner is referring to an 
administrative order of the Ohio Public Utilities Commis- 
sion (R. 5068) requiring the conservation of supplies of 
gas to domestic consumers during an emergency shortage of 
fuel. Section 11 of the proposed Tariff likewise provides 
for the curtailment of the wholesale service due to the sel- 
ler’s recognition of its primary public service obligation 
to maintain gas supplies for service to domestic customers 
(R. 4903). There is certainly nothing in the terms of Sec- 
tion 11 which confers a right to discriminate by Ohio Fuel 
as among its customers. The purpose of the section is 
to safeguard all domestic customers in an Alice 
whether such customers are retail customers of Ohio Fuel 
or of its wholesale customers (R. 1297, 1813). The curtail- 
ment provision of the Tariff is a reflection of a public utility 
obligation and is so recognized by the Ohio Public Utilities 
Commission (R. 5068). 
The order of the Ohio Commission is obviously designed 
to avoid hardship to domestic customers. Obedience by 
Ohio Fuel to the public policy of Ohio is scarcely a basis 
upon which to launch an attack on the CD rate form! It 


76 The Commission orders there were affirmed, Home Gas Com- 
pany v. F.P.C., 97 USAppDC 300, 231 F. 2d 253, certiorari denied, 
352 U.S. 831. 
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should be further noted that Ohio Fuel’s curtailment policy 
contemplates curtailment of its own retail markets to the 
maximum extent possible before asking wholesale customers 
to curtail their markets (R. 1813, 370, 1185, 1050). 


Bowler fuel use.—Finally, Lancaster (Br., 45) complains 


of this tariff’s provision that a customer cannot buy gas 
for use or for resale a boiler fuel in any amount ex- 
ceeding 2,000 Mef per day. In light of the Commission’s 
determination in the public interest that unrestricted use 
of natural gas for boiler fuel is a factor to be weighed in 
the issuance of a certificate of public convenience and ne- 
cessity, Lancaster’s contention that the CD tariff is ‘‘unlaw- 
ful’’ (Br. p. 45) because it sets a limit of 2,000 Mef per day 
for boiler fuel use is scarcely persuasive. 

It has been pertinently observed that natural gas is the 
Cadillac of all fuels.27 The Commission has repeatedly held 
that ‘‘the use of natural gas as boiler fuel is an inferior 
usage and that while it is not to be denied in all situations, 
it should be permitted only on a positive showing that it is 
required by public convenience and necessity’? Mississipy 
Fuel Corporation, 12 F.P.C. —, Op. No. 250, Docket G-1995, 
issued May 11, 1953 (p. 5 mimeo.). To the same effect, see 
Northern Natural Gas Co., 4 F.P.C. 1099; Transcontinental 
Gas Pipe Line Co., 7 F.P.C. 24, 40; Ptedmont Natural Gas 
Corporation, et al., 9 F.P.C. 70, 86-87. In the last case the 
Commission said: 


The record shows that, in addition to the loads pro- 
posed to be served in the Piedmont area, there are con- 
siderable potential demands for residential, commer- 
cial and industrial service not only in communities pro- 
posed to be served, but also in other communities in 
that area. 

Furthermore, we think it is not im the public interest 
to authorize a pipeline which would be so largely de- 
voted to the supply of boiler fuel gas, particularly un- 


27 Senator Fulbright, in the course of hearings on amendments 
to the Natural Gas Act, Hearings before the Committee on Inter- 
state and Foreign Commerce on S. 1853, 84th Cong., Ist Sess., 
p. 18. 
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der the conditions of the Duke contract which! provide 
for continuation of large boiler fuel deliveries for an 
indefinite period in the future and in view of!the evi- 
dence of record showing a considerable demand i in the 
area for gas for other uses (Emphasis supplied). 


The Commission’s position that it is against the public 
interest for a limited and expensive fuel to be used for 
inferior purposes has found support in court decisions. 
See Charleston & Western Ratlway Co. v. F.P.C., 98 
USAppDC 241, 234 F. 2d 62, 64, where the Court supported 
the Commission’s conclusion that ‘‘we have a clear-cut case 
of whether to authorize the burning of quantities of this 
natural resource under boilers, where the evidence is clear 
that other fuels are readily and economically available, or 
to deny such authorization and preserve such quantities for 
superior uses.’’ * *.* They [the Commission] thought the 
latter should be done.’’ * 

Use of peak day to measure demand. —Taneautar com- 
plains that although the CD form bases the demand charge 
on a single peak day, Ohio Fuel’s demand costs are incurred 
‘‘to meet the demands during the five winter months and 
the rest of the year, as well as on the single peak day’’ (Br. 
46), as though this indicated something aricary about the 
CD rate form. Costs such as depreciation, federal taxes, and 
returns on investment are, of course, incurred throughout 
the year and are economically related to both annual and 
peak day sales. The Commission assigns approximately 
50% of such costs to demand, on the ground that some cus- 
tomers have peak demands for gas and that the supplier is 
unable to furnish requirements on the coldest day unless he 
incurs the costs incident to that capacity.” | 

23«* * * considerations of conservation are énagtatal to the is- 
suance of certificates of public convenience and necessity.” al GC, 
v. Hope Natural Gas Co., 320 U. S. 591, 612. 

29 See Atlantic Seaboard Corporation, 11 F.P.C. 43, Op. No. 225, 
Docket G-1384, May 25, 1952; State Corporation Commission of 
Kansas v. F. PC,, 206 F.2d 690 (CA 8), certiorari denied, 346 U.S. 
922: Colorado Interstate Gas Co. v. F-P.C., 209 F. 2d 717, 724-725 
(CA 10), reversed on other grounds, 348 U. S. 492. | 

| 


| 
| 
| 
| 
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Petitioner’s statement confuses the issue by failing to 
properly relate the rate form to correlative costs. During a 
winter which is below normal (warmer), a demand charge 
based on average daily delivery for the peak month fails to 
collect demand revenues equal to demand costs. This fol- 
lows because the charge or rate level is predicated on the 
ereater billing demand units (BDU) previously established 

total demand costs 
during a normal winter, i.e.——_————-= demand charge. 
BDU (normal winter) 

The number of billing demand units, of course, goes down 
in a warm winter; but the demand charge per unit remains 
the same, with the inevitable result that revenues fail to 
match costs. This is the inherent defect of the average de- 
mand rate form. The CD rate form has the effect of putting 
a floor under the loss of revenue which the supplier can 
sustain in warm weather, and hence permits a lower de- 
mand charge per unit. However, Ohio Fuel still shares the 
burden of risk with its customers in that the floor is only 
tied to 90% of the contract demand. 

Nothing arbitrary in Commission’s decision.—In the light 
of the foregoing discussion we submit that the principles 
and criteria applied in arriving at its decision were spelled 
out: 

1. The importance in a rate form of bringing a meas- 
ure of stability in recovery of demand costs (R. 6861). 

2. The necessity for encouraging control of peak de- 
mands through other economical means (R. 6861). 

3. The non-discriminatory nature of the Tariff as 
among customers (R. 6862). 

4. The protection afforded to customer companies 
in that the provisions of the Tariff permit them to re- 
duce their contract demands in two successive 5% 
stages as a matter of right (R. 6862). 


This Court has indicated the scope of review with respect 
to the discretion of an administrative agency in Mississippi 
River Fuel Corporation v. FPC, 82 USAppDC 208, 163 F. 2d 
433, 441: ‘‘But our inquiry is ended if we find that the 
method used by the Commission is clearly stated, clearly 


«x 


Py 
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| 
supported by evidence and reasonable. Even though other 
computations be also proper or even better, we cannot for 
that reason reject the method used by the Commission.’’ As 
the Supreme Court said in F.P.C. v. Colorado Interstate Gas 
Company, 348 U.S. 492, 501: ‘‘The Federal Power Commis- 
sion is an administrative agency, the decisions of which i in- 
volve those difficult problems of policy, accounting, economy 
and special knowledge that go into public utility rate mak- 
ing. For reviewing a rate made by the Federal Power Com- 
mission, the Court of Appeals has no inherent suitability 
comparable to that which it has for reviewing judicial deci- 
sions made by a U.S. District Court.’’ As with rate making, 
so with the inextricably interwoven ‘‘rate form’’ the Courts 
are not warranted in rejecting the methods set by the Com- 
mission ‘‘unless it plainly contravenes the statutory scheme 
of regulation.’’ Colorado Interstate Gas Company V. F.P.C., 
324 U.S. 581, 589. Cf. F.P.C. v. Natural Gas Pipeline Com- 
pany, 315 U.S. 575, 586: ‘‘the Constitution does not bind 
rate making bodies to the service of any single formula or 
formulas.”’ 
0 | 


The Commission Was Not Barred From Authorizing a cb Rate 
‘Form by Its Previous Denial of That Form 


Lancaster’s contention (Br., 42)®° that the Commission 
is bound to its previous denial of the CD rate form by 
the doctrine of res judicata flies in the face of the ‘well 
settled doctrine that res judicata and equitable estoppel 
do not, ordinarily apply to decisions of administrative tri- 
bunals; for such tribunals are in this respect—and in many 
others—sui generis, and this the Supreme Court has em- 
phasized in warning us that we may not transplant into 
the realm of administrative law rules of procedure,} trial 
and review which have evolved in the history and exnerience 
of courts.’’ Churchill Tabernacle v. F.C.C. 81 USAppDC 
411, 160 F. 2d 244, 246. 








30 While Dayton presented a similar contention in its petition (p. 
18), it has abandoned the contention in its brief, 
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Lancaster argues that there was no change in ‘‘facts”’’ 
since the Commisssion issued its opinion in The Ohio Fuel 
Gas Co., 13 F.P.C. —, Op. No. 273, Docket No. G-1786, et al., 
issued July 26, 1954, in which it denied: approval of a con- 
tract demand rate form. But there is ambiguity in the use 
of the word ‘‘facts’’. The natural gas industry has gone 
through a period of extraordinary development and transi- 
tion during the last nine years. The ramifications of forces 
at work in a large complex industry are not always imme- 
diately recognized. Frequently, it takes time for the trend 
and the effect of new conditions to erystallize. An ad- 
ministrative agency is no more immune and should not 
be immune from the impact of cumulative experience than 
any other government agency—executive or legislative— 
and its policy can no more be frozen than the changes which 
take place in the industry it is seeking to regulate. 


There is no doctrine which prevents, and there should 
be no surprise when there is, an equitable consideration 
of the special facts of each case or the progressive 
development of administrative practices. Flexibility 
was not the least of the objectives sought by Congress 
in selecting administrative rather than judicial deter- 
mination of the problems of security regulation. Cf. 
Helvering v. Oil Co., Inc., 308 U.S. 90, 101. The ad- 
ministrator is expected to treat experience not as a 
jailer but asa teacher. Shawmutt Ass’n., v. S.E.C., 146 
F. 2d 791, 796 (CA1). 


See also, V.L.R.B. v. Baltimore Transit Co., 140 F. 2d 51 
(CA4), certiorari denied, 321 U.S. 795. Repeated decisions 
of the Supreme Court have held that prior Commission de- 
cisions cannot bar a continuing re-examination of changing 
facts as they affect the public interest. F.C.C. v. Pottsville 
Broadcasting Co.,309 U.S. 134, 145; Wilbur v. Umted States, 
281 U.S: 206, 216-217. Nor are the courts, in passing on 
the finding of an administrative agency, concerned with an 
‘Callered inconsistency with findings made in other proceed- 
ings before’? the agency. Virginian Railway Co., v. United 
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| 
States, 272 U.S. 658, 665-666. And in N.L.R.B. v. Baltimore 
Transit Co., the Court said (140 F. 2d at p. 55): : 


‘‘An administrative agency charged with the pro- 
tection of the public interest, is certainly not precluded 
from taking appropriate action to that end because of 
mistaken action on its part in the past.’’ | 


More recently the Court of Appeals for the Third Circuit 
in Panhandle Eastern Pipe Line Company, v. F.C.C., 236 
F. 2d 289, 292 (No. 11734, decided July 25, 1956) gave added 
impetus to the principle of continuing jurisdiction when it 
said, in rejecting a contention that the Federal Power Com- 
mission was bound by what was claimed in that case to be 
prior authorization of abandonment of service, upon the 
principle of res judicata: | 


| 
* * * the doctrine of res judicata can, have no appli- 
cation to a proceeding, such as this, which involves 
a determination of the present or future public con- 
venience or necessity with respect to the continuance 
or abandonment of natural gas service. For, as Judge 
Learned Hand said in a somewhat analogous situation 
in United States Feldspar Corporation v. United States, 
D.C. N.Y. 1930, 38 F. 2d 91, 95, ‘‘No estoppel is relevant 
upon that inquiry, no inconsistency important, xcept 
as it helps to ascertain the very truth; the inquiry is 
not to be assimilated to the ordinary suit inter partes, 
where no more is at stake than the settlement of a 
private dispute.’? In a situation such as this the 
Commission is exercising delegated legislative power 
to make a rule to guide the conduct of the parties in 
the future. It is not exercising quasi-judicial power 
to determine past or present rights or liabilities * * * 


Tit 


The Commission’s Order of June 29, 1956, Does Not Violate 
the Rule of The Mobile and Sierra Cases 


Dayton (Br. 14-29) and Cincinnati (Br. 32-37) each urge 
that the Commission’s approval of the CD rate form 
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constitutes a unilateral abrogation of its 1945 contract with 
Ohio Fuel contrary to the decisions of the Supreme Court 
in Umted Gas Pipe Line Company v. Mobile Gas Service 
Corp., 350 U.S. 332 and F.P.C. v. Sierra Pacific Power Com- 
pany, 350 U.S. 348. But the Commission here made the 
findings which the Sierra case indicated would be sufficient. 
It found * ‘‘* * * the proceedings satisfy, in substance, the 
requirements of Section 5 of the Natural Gas Act. * * * 
[C]ontinued billing by Ohio Fuel under the average demand 
basis heretofore used is no longer in the public interest’’ 
(R. 6868). Although the proceeding in this case was com- 
menced under Section 4 (e) of the Act to determine whether 
the proposed rates and charges of Ohio Fuel’s tariff are 
just and reasonable several years before the Supreme 
Court’s decision in Mobile and Sierra and was concluded 
on December 9, 1955, two months before the Supreme Court 
decided those cases, nevertheless, as the Commission said, 
the proceeding was in such a posture that it could properly 
make the findings necessary to act under the Natural Gas 
Act, and ‘‘the Sierra Pacific and Mobile decisions do not 
require us at this stage of the proceedings where we have 
a complete record before us to undo the work of the last 
two and one-half years.’’ Significantly, the Supreme Court 
modified the instructions of the Court of Appeals in the 
Sierra Pacific case which would have required the Com- 
mission to begin anew with a proceeding under Section 
206 of the Federal Power Act. 


31 As the Supreme Court said in the Sterra case (350 U.S. at 
p. 355), “the sole concern of the Commission would seem to be 
whether the rate is so low as to adversely affect the public interest 
—as where it might * * * cast upon other consumers an excessive 
burden, or be unduly discriminatory.” (Emphasis supplied.) 


32 Davton cites (Davt. Br. 17) the Commission’s order in J. M. 
Huber Corp., Docket Nos. G-9310, G-9416, June 4, 1956, in which 
certain proposed changes in rates were rejected. on the ground that 
such rate increases were unilateral, and the filings were therefore 
subject to rejection on the basis of the decision of the Supreme 
Court in Mobile. In that case, however, there had been no pro- 
ceedings which satisfied the requirements of Section 5 (a). 
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v Moreover it is clear that these Petitioners could not bring 

6 themselves within the rule of the Mobile and Sierra cases, 
in any event, because by the terms of their original service 

a agreements they had consented to rate changes under Sec- 

ie tion 4 (d) by agreeing to pay for gas under the then exist- 


ing rate schedule ‘‘or any effective superseding rate jsched- 
ule’’—which, of course, would be through a filing by Ohio 
Fuel. Ohio Fuel’s service agreement with Cincinnati, dated 
August 11, 1949, provides that: 


Natural gas delivered hereunder shall be paid for 
under Rate Schedule F-1 or any superseding; Rate 
Schedules of Seller included in the Tariff on file with 
the Federal Power Commission. This agreement in 
all respects shall be subject to the applicable provisions 
of the General Terms and Conditions included in the 
Tariff on file with the Federal Power Commission 
which are by reference made a part hereof. ! 


| 
| 
| 





Similarly, the service agreement between Ohio Fuel and 
Lancaster dated November 17, 1952, provides that: | 


Secrion 2. Rate Schedules. Natural gas delivered 
hereunder shall be paid for under Rate Schedule 
CDS-1 of Seller’s FPC Gas Tariff on file with the Fed- 
eral Power Commission or any effective superseding 
Rate Schedules. 

Section 3. General Terms and Conditions. | This 
agreement in all respects shall be subject to the ap- 
plicable provisions of Rate Schedule CDS-1 of Seller’s 
FPC Gas Tariff and of the pertinent General Terms 
and Conditions attached thereto filed with the Federal 
Power Commission which are by reference made a 
part hereof. 


Petitioners’ present effort to confine that ee to 
changes in the rate schedule, and exclude from its scope 
the General Terms and Conditions in which the provisions 
here in controversy appear (Cine. Br. p. 34) must be over- 
ruled. For Section 5 of the service agreement with Cincin- 
nati expressly provides that the agreement (which includes 








| 
| 
| 
| 
| 
| 
| 
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the consent to the filing by Ohio Fuel of ‘‘effective super- 
seding Rate Schedules’’) is subject to the applicable provi- 
sions of the rate schedule ‘‘and the pertinent General 
Terms and Conditions thereto (R. 6211). Plainly, there 
was no intention to differentiate the General Terms and 
Conditions from the rate schedules to which they are at- 
tached for the purpose of the consent to change. Section 3 
of the Lancaster service agreement makes similar provi- 
sion. 


Thus, there is not presented here, with respect to Cin- 
cinnati Gas or Lancaster a contract right to a stipulated 
rate (or rate form) as there was in the Mobile and Sierra 
cases. 


IV 


The Commission’s Findings as to the Just and Reasonable Rates 
for the 1955 Portion of the Refund Period Were Properly 
Confined to Cost and Revenue Data for the Test Period 


Petitioners do not challenge the Commission’s decision 
that a 644% rate of return for the refund period is just and 
reasonable (Dayton Pet., 2). Alleging, however, that the 
evidence is now available to show actual costs for the full 
year 1955, Petitioners claim that the rates fixed by the 
Commission for that year (part of the refund period) 
‘‘actually’’ give Ohio Fuel a 7.39% rate of return.** The 
argument of Petitioners is couched in such question begging 
terms as the following: 


‘‘The Commission had no authority to fix rates for 
1955 on the basis of estimated costs when the actual 
costs were known to it two months before it issued the 


33 Jt is noteworthy that Lancaster never filed exceptions to the 
intermediate report of the examiner and that Cincinnati and Dayton 
as late as April 23, 1956, when they filed exceptions, failed to raise 
the question of reopening the record to admit costs beyond the test 
period. It is also significant that neither Lancaster’s nor Dayton’s 
brief explicitly claims that a petition to reopen was actually filed 
with the Commission. The briefs are silent on Petitioners’ failure 
to ask that the record be reopened. 
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order of June 1956’’ (i. e. about May 1956, six months 
after the record was closed.) | 





The allegation that actual costs for 1955 were “known”? 
to the Commission by May 1956 has no more basis /in fact 
than that by that date the annual reports of natural gas 
companies for the year 1955 probably had been received— 
not that there had been any further investigation ‘by the 
Commission staff, or verification and evaluation of data, let 
alone completion of the studies necessary to test rates upon 
the basis of operations of a new test year. It is unsup- 
ported conjecture that the rate of return for 1955 will be 
7.39%. On the basis of the record as closed, there is clearly 
no basis for such a conclusion. 

Consequently, the question is narrowed down to one of 
administrative discretion as to whether it is in the; public 
interest to keep rate cases open in an endless chain, since no 
sooner is one closed than some new data becomes available. 

As the Commission pointed out in its order of August 
16, 1956: | 





‘<* * * the record in this proceeding closed on Decem- 

ber 9, 1955 before all costs for the year could be known. 

If we were to make a determination of actual costs for 

1955, it would be necessary to reopen the record for 

the taking of additional evidence. But the delay caused 

by reopening would, in all likelihood, provide time in 

which further changes would occur. Clearly,| there 

must be an end to the administrative proceedings. The 

rates which we prescribed are based upon evidence in 

the record before us. It would not be in the public i in- 

terest to reopen and continue these proceedings which 

have already extended over a period of two and one- 

half years to prove or disapprove the allegations of 
Lancaster. | 

In this case it was agreed by all parties to use 1954 as the 

test year for an examination of Ohio Fuel’s costs and reve- 

nues (R. 179). The purpose of using a test year for the 

determination of rates is to match rate base, operating 
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expenses and sales in an actual representative relationship. 
The Commission has repeatedly held that the actual experi- 
ence during that period is the proper foundation for the 
purpose of testing the lawfulness of rates collected under 
bond (See e. g., Michigan-Wisconsin Pipe Line Co., 13 
F.P.C.—, Op. No. 275, Docket G-1678, July 30, 1954, mimeo. 
p. 43). The test period consists of 12 consecutive months 
of most recently available actual experience adjusted for 
changes in revenues and costs which are known and mea- 
surable with reasonable accuracy (Cf. Regulations under 
the Natural Gas Act, Sec. 154.63 (e)). If the test period 
were constantly expanded by reopening the record months 
after the examiner decided the case it would be impossible 
to ever close a rate proceeding. 

As Mr. Justice Jackson speaking for the Supreme Court 
said in I.C.C. v. Jersey City, 322 U.S. 503, 514-15) : 


One of the grounds of resistance to administrative or- 
ders throughout federal experience with the adminis- 
trative process has been the claims of private litigants 
to be entitled to rehearings to bring the record up to 
date and meanwhile to stall the enforcement of the 
administrative order. Administrative consideration of 
evidence—particularly where the evidence is taken by 
an examiner, his report submitted to the parties and a 
hearing held on their exceptions to it—always creates 
a gap between the time the record is closed and the 
time the administrative decision is promulgated. This 
is especially true if the issues are difficult, the evidence 
intricate, and the consideration of the case deliberate 
and careful. If upon the coming down of the order 
litigants might demand rehearing as a matter of law 
because some new circumstances have arisen, some new 
trend has been observed, or some new fact discovered, 
there would be little hope that the administrative pro- 
cess could ever be consummated in an order that would 
not be subject to reopening. It has been almost a rule 
of necessity that rehearings were not matters of right, 
but were pleas to discretion. And likewise it has been 
considered that the discretion to be invoked was that of 
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. the body making the order, and not that of a. Teview- 
i ing body. ! 

= Cf. Cia Mexicama v. F.P.C., 167 F. 2d 804, 805 (C.AL 5). 

“y Lancaster cites the Commission’s decision in Panhandle 
_ Eastern Pipe Line Co., 13 F.P.C.—, Op. No. 269,| Docket 


G. 1116, et al., issued April 15, 1954, for the proposition 
that it is entitled to the ‘‘same relief ‘ as to reopening the 
record which the Commission itself gave to Panhandle’s 
customers in that case. But in the Panhandle case the ‘‘re- 
opening’’ which the Commission ordered was not for the 
purpose of changing a rate previously fixed by the Commis- 
sion but for the purpose of fixing a rate for a period which 
the Commission had previously reserved for separate con- 
sideration. In that case the Commission on March 5, 1952, 
suspended a tariff filed by Panhandle proposing an annual 
increase in rates estimated by it to be approximately 
$21,400,000, based upon anticipated sales. Thereafter, hear- 
ings were. held with respect to the suspended tariff and 
other related matters and on April 15, 1954 the Commission 
issued its Opinion No. 269, supra, in which it determined 
fair and reasonable rates beginning May 1, 1954, i.e., it 
only determined rates for the future. The Commission 
specifically reserved, subject to further order, the disposi- 
tion of revenues collected during the refund period.' The 
provision for reopening the record was grounded on the 
fact that the findings as to just and reasonable rates were 
made for a period after May 1, 1954, and these rates ‘might 
be inequitable if applied to the period February 20, 1952, to 
May 1, 1954 (the refund period) because of the difference 
between the volumes of sales used in our computations in 
the costs of service and those experienced by Panhandle dur- 
ing this period.’’ In other words, the Commission set aside 
for a separate hearing a study of the operating experience 
during the refund period. (See order of the Commission 
on February 5, 1957, in the same proceeding and Docket, 
finally determining the amount of refund to Panhandle’s 
customers for the period February 20, 1952, to May 1, 1954. 

In the instant case, quite opposite to the Panhandle ease, 





| 
| 
| 
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a determination as to disposition of revenues during the re- 
fund period was made by the Commission (par. 7 of Com- 
mission’s order of June 29, 1956). In the Panhandle case, 
what was called a reopening of the record was in effect a 
separate proceeding on rates for the refund period which 
had previously been reserved for further consideration. 
In the present case the Commission found that the rates and 
charges contained in Ohio Fuel’s FPC Gas Tariff, Second 
Revised Volume No. 1, were unjust and unreasonable and 
should be disallowed from March 1, 1954, the date upon 
which the filing first became effective subject to refund. 

To further show how inapposite the decision in the Pan- 
handle case is to the contention of Petitioner it should be 
noted that, in the Panhandle case, a motion by Michigan 
Consolidated to reopen the record on March 15, 1954, to in- 
troduce newly discovered evidence with respect to the vol- 
ume of sales by Panhandle was denied by the Commission 
on the ground that such data fell outside the test year 
(1952). This Court, in the City of Detroit v. F.P.C., 97 US 
App DC 260, 230 F. 2d 810, sustained the Commission’s de- 
cision on the motion: 


Finally, we agree with the Commission that it was 
not required to reopen the proceedings. Petitioner 
sought such reopening to permit proof of increased 
sales volume. Evidence of such increase was offered 
in the effort to show that the unit cost of service would 
be reduced. The parties agree, however, that 1952 was 
a proper test year, and the Commission made its calcu- 
lations on the basis of evidence available as to that 
year. We find no abuse of discretion in the Commis- 
sion’s refusal to reopen for evidence subsequently avail- 
able, especially as there is no clear indication that the 
evidence offered, considered with all factors involved, 
would likely lead to a different result. See Interstate 
Commerce Commission v. Jersey City, 322 U.S. 503, 
514-515.* 


%4 Lancaster Br. 27 cites an order of the Commission in Docket 
Nos. G-1789 and G-1965 (R. 6218) reopening the record so that 
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Other cases cited by Lancaster are inapposite to public 
yt utility rate regulation (Lance. Br. p. 29-40). Three involve 
the reopening of records in proceedings for the i issuance of 
initial licenses by the F.C.C. Butterfield Theatres, Inc. v. 
F.C.C. 99 US App. DC—, 237 F. 2d 552; Enterprise Com- 
pany v. F.C.C., 97 US App. DC 374, 231 F. 2d 708; Zenith 
Radio Corp. v. F.C.C., 93 US App. DC 284, 211 F. 2d 629. 
But the problem there presented i is essentially different from 
the present question in a rate case, i.e., whether the requsted 
use of a later test year would present a sufficiently different 
and more accurate measure of unit costs to warrant'delay- 
ing all rate relief whatever for the time necessary to take 
the additional data—which means, in practical effect, trying 
another rate case. | 

In the Butterfield and Enterprise cases new developments 
or new evidence became available after the close of hearings 
which constituted a challenge to the very foundation of the 
Commission’s decision and went to the heart of the merits 
of one applicant for a license as against the other, But 
in the instant case it is not a matter of coming in with data 
surprising the Commission and which it was unaware might 
develop after its decision. For in rate regulation it is 
always possible that a later test year might produce! more 
accurate figures if it were not for the fact that the use of 
such later figures itself would be subject to “regulatory 
lag.’’ If rate cases are ever to eventuate in rate orders the 
fact must be accepted that there will always be a lag) after 
the evidence is in, during which briefs are filed, the exami- 
ner’s decision written, exceptions thereto filed and argued 





actual operating data for the refund period could be examined to 
determine the relationship between revenues and costs during that 
period. However, it overlooks the fact that a timely filed petition 
to reopen was there presented to the Commission and necessarily 
considered. In the instant case, Lancaster did not petition to reopen 
the record, but only applied for rehearing of the Commission’s lorder. 
Consequently, as to Lancaster, no petition to reopen was ever be- 
fore the Commission for its consideration. Dayton’s petition to 
reopen the record was not filed within the time allowed by Section 
1.33(a)(1) of the Commission’s Rules of Practice and Procedure, 
18 C.F.R. 1.33(a) (1). 
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before the Commission, and the Commission decision worked 
out and embodied in an opinion, findings and order. 

Thus the examiner closed the record in this case on 
December 9, 1955. The preparation by the staff of what 
amounts to a new proceeding based on 1955 costs and a new 
trial would probably run into another year, and then 1956 
costs would be claimed. It is obvious that on Petitioner’s 
theory utility rate proceedings could be kept going ad 
infinitwm and never result in rate regulation.* 


35 Tennessee Natural Gas Lines v. F.P.C., 95 USAppDC 250, 221 
F. 2d 531, involved one special item of cost, namely, a gross re- 
ceipts tax imposed on the company by the State of Tennessee, which 
tax was then in litigation in the state courts. Counsel for the Com- 
mission advised the Court upon oral argument that if the state 
courts finally determined that the company is liable for tax, the 
inclusion of the amount as a cost of service would be allowed. The 
Court remanded under Section 19(b) of the Act instructing the Com- 
mission that its order disallowing the item be postponed until the 
termination of the Tennessee litigation. The case scarcely stands 
for any proposition about reopening the entire record as to costs. 

Likewise, the facts of Summerfield v. C.A.B., 92 USAppDC 248, 
207 F. 2d 200, affirmed, 347 U.S. 67, do not support Petitioner’s 
argument. The Court there decided that under the relevant statute 
(providing compensation for the transportation of mail) the C.A.B. 
in fixing a rate of compensation for a past period “may view the 
facts as it knows the facts to be” and that the Board was permitted 
to take into consideration the fact that the carrier had realized 
a definite profit from the sale of certain assets. This was a specific 
sum derived from the sale of capital assets, and as such it was 
“revenue” within the meaning of the statute. The significant 
point is that this revenue was a “known fact” and was clearly re- 
lated to the carrier’s needs for funds to perform the mail carrying 
service. Again, the distinction from the instant case is that a cer- 
tain item of revenue was definite, certain, and “known” before 
the Board handed down its decision. Here, the so-called “known 
facts” as to 1955 costs are pure conjecture, requiring, in effect, a 
new rate case for their determination. 

City of Pittsburgh v. F.P.C., — USAppDC—, 237 F. 2d 741, 752 
(footnote 33) illustrates the same failure of Petitioner to distinguish 
between definitely ascertained facts and conjecture. This is clearly 
seen in the text of the Court’s opinion to which Footnote 33 (the 
only part quoted by Lancaster) is appended. “The record amply 
shows Texas Eastern’s intention to apply for authority to expand 
its capacity and its sales and that such expansion would be through 
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In the Zenith Radio case the Court held that the ¥.C.C. 
could not ignore the fact that it had approved the transfer 
of Station WBKB to Columbia Broadcasting System, Inc. 
The fact of previous approval was a known specific fact and 
required no appraisal of a vast quantity of cost date such 
as presented in a public utility rate case. 

‘Likewise, in Western Ohio Gas Company v. Public'U tility 
Commission of Ohio, 294 U.S. 63, 81, also cited, the deci- 
sion turned on the point that ‘‘there was evidence, full and 
unchallenged, as to the actual revenue and outlay for 1930 
and 1931.’’ The Court went on to say ‘‘the earnings of the 
later years were exhibited in the record and told their own 
tale as to the possibilities of profit.”’ Unlike the present 
case, the evidence was in the record and fully ascertained 
before the close of hearing. | 

y 
The Commission Correctly Allowed an Adjustment in Test Year 

Figures for a Known and Proved Increase in the Ohio Prop- 

erty Tax. 

Ohio Fuel included in its claimed cost of oe an 
amount reflecting the property tax for the year 1954 ap- 
plicable to production and transmission property, adjusted 
by $126,979 because of an increase in the 1955 property tax 
over the 1954 tax (R. 232). Dayton’s objection (Br. 12) to 
the tax adjustment seems to be based on the ground that 
Ohio Fuel actually makes the tax payments sometime dur- 
ing 1955** and that precise computations of the tax base for 
property added during 1954 would not be fixed by the State 
tax officials until sometime in the following year (R. 703, 
704, 753, 3883). 


ee een ne re 
looping of the Kosciusko line. All that the new evidence could add 
would be a precise date, a precise amount of expansion, and a pre- 
cise looping proposal. Such details, however, are unnecessary for 
our purposes, and we should hold the evidence admissible.” In 
other words, but for details, the significant facts were known and 
definite. It is a far cry from “details”, to the ascertainment and 
analysis of costs in a complicated rate case. 

36 On property added to the plant during 1954 some share bf the 
taxes will be paid during 1955 (R. 704). 
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The Ohio Property Tax is computed as of January 1 of 
each tax year (R. 692). Ohio Fuel uses a method of aver- 
aging property subject to tax at the beginning and end of 
the test year and reflects the factor of increased tax rates at 
the end of the tax year (R. 702, 703, 704). 

A review of the method used by the Company to compute 
the increased 1955 property tax reveals that it is measur- 
able with reasonable accuracy. The tax valuation of the 
Ohio Fuel’s property is determined by the Tax Commis- 
sioner of Ohio. His office uses well established, known and 
consistently applied formulae in the determination of utility 
valuations (R. 691-693). By applying such formulae, Ohio 
Fuel can determine with reasonable accuracy the amount 
of valuation which will be determined by the Tax Commis- 
sioner (R. 594, 702, 752, 763). The tax rate is a composite 
of the many hundreds of the tax rates prescribed by local 
subdivisions in which the Company owns property (R. 691). 
On the basis of experience and known trends, it is possible 
for the company to arrive at a reasonably accurate com- 
posite tax rate in advance of final settlement with state tax 
officials (R. 702-703, 762). 

Petitioner confuses deferral of payment with accrual of 
cost. The date of payment of a particular tax is of no con- 
sequence for the purpose of cost of service. What is 
significant is not the date of payment but the expenses at- 
tributable to the test year. Dayton’s witness admitted that 
the tax adjustment to which he took exception was pred- 
icated upon the application of a rate of taxes to certified 
property valuations averaged between December 31, 1953 
and December 31, 1954,°* and that those tax valuations re- 
flect the same property as was utilized in this proceeding in 
order to determine the rate base (R. 3883). 


37 The reason for the averaging method used by Ohio Fuel stems 
from the fact that it accrues property taxes on its books during 
the closing month of December. The company applies well known 
formula of the Tax Commission of Ohio and predicts with reason- 
able accuracy the amount of valuation which will be determined 
by the Tax Commission (R. 702, 752, 763, 594). 
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The Presiding Examiner found (R. 6624) : 


The test year for expenses in this docket is 1954, but 
since Ohio Fuel had dependable data for 1955 taxes it 
was believed that adjustment reflecting these as 
‘‘known’’ increases would be acceptable. | 

The reasons advanced by Ohio Fuel for its proposed 
adjustment are persuasive. The over-all cost of serv- 
ice is not materially changed by this adjustment and it 
appears that Ohio Fuel has developed its figure for the 
1955 taxes on the basis of acceptable data. 

| 
The Commission sustained the Examiner on the ground 
that since the increased tax represents a known cost its in- 
clusion is reasonable. We submit that this conclusion is 
fully supported by the record. 


VI 


Other Points Made by Cincinnati Are Answered in our Brief 
in Cincinnati Gas and Electric Company v. F.P.C., No.'13,515 


Now Pending Before This Court | 


Other contentions made by Cincinnati in this case are the 
same as it has previously made in case No. 13,515, now 
pending, in which briefs have recently been filed (Cine. Br., 
in No. 13,515, pp. 20-35). In short, they are based upon an 
apprehension that the market for natural gas may be lost 
at a possible future date beyond the foreseeable future, 
from which Cincinnati argues that the limitation on reduc- 
tion in the contract demand amount might become unrea- 
sonably harsh. It would serve no useful purpose to repeat 
the Commission’s answer to those arguments and the'Court 
is respectfully referred to pages 26-29 of Respondent’s 
brief in Nos. 13,515, 13,525 and 13,528, which are adopted 
for purposes of this brief and incorporated here by this 
reference as though set forth here. Of course, the contract 
and transactions in this case are with Ohio Fuel = 
than Central Kentucky. | 

It is worth noting specifically that Cincinnati agrees that 
the contract demand rate form will help avoid year-to-year 
| 








| 
| 
| 
| 
| 
| 
| 
| 
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fluctuations in demand and demand revenues due to varia- 
tion in peak day weather conditions, variations in business 
conditions, and changes in the competitive and technological 
status of gas as a source of heat (Cine. Br., 31). In other 
words, Cincinnati does not oppose the contract demand rate 
form (Cine. Br., 10) but wishes to reserve the right to re- 
negotiate its contract demand in the event that its require- 
ments for gas should be decreased. 


vil 


Dayton’s Petition Should Be Dismissed and Its Objections Not 
Considered for Want of Timely Application for Commission 
Rehearing 
As stated in the counterstatement of the case (supra, 

p. 2) Respondent now renews its motion to dismiss Day- 

ton’s petition for review (No. 13,565) and, although the 

objections urged therein have been answered in the pre- 
ceding portions of this brief, we reiterate that they need 
not be considered, and, indeed, as we shall show, may not 
be considered, because of Dayton’s failure to file an appli- 
cation for rehearing before the Commission within the 
30-day period fixed by the Natural Gas Act. 

Section 19 (a) of the Natural Gas Act provides that: 


Any person * * * aggrieved by an order issued by 
the Commission in a proceeding under this act to which 
such person * * * isa party may apply for a rehearing 
within thirty days after the issuance of such order. 


Section 19 (b) provides: 


Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such pro- 
ceeding may obtain a review of such order in the 
circuit court of appeals of the United States for any 
cireuit wherein the natural-gas company to which the 
order relates is located or has its principal place of 
business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court, 
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within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. * * * No objection 
to the order of the Commission shall be considered by 
the court unless such objection shall have been urged 
before the Commission in the application for rehearing 
unless there is reasonable ground for failure soto do. 


eee | 
| 


Dayton Power did not apply for a rehearing on the 
Commission’s order of June 29, 1956, until Thursday, 
August 2, 1956, which was 34 days after the issuance of 
the order and beyond the 30-day time limitation preseribed 
in the Act. 


The relevant facts are not disputed. Fifteen copies sid 
of Dayton’s ‘‘Petition and application * * * for the re- 
opening of the record for the introduction of additional 
evidence and for rehearing * * *’’ with respect to the 
order issued June 29, 1956, were received through Fourth 
Class Mail in the Office of the Secretary of the Commission 
on Thursday, August 2, 1956, 34 days after June 29. It 
is also a fact that on July 30, 1956, the Monday after 
the 30th day, the Commission’s General Counsel received 

| 

88 Section 1.15 (b) of the Commission’s Rules of Practice and Pro- 
cedure (18 C.F.R. 1.15(b)) provide’s as follows: 

Comes. Except as may be otherwise required by the! rules 
or regulations of the Commission, or ordered or requested by 
the Commission, at the time pleadings, documents, or ‘other 
papers other than correspondence, are filed with the Corhmis- 
sion, there shall be furnished to the Commission an original 
and 19 conformed copies of such papers and exhibits, if | any ; 
Provided, however, When service is made by the parties, or 
service is not required to be made, only an original and 14 
conformed copies need be filed. (See § 1.17 (f) re ss dai 
and § 1.26 (c) (5) re exhibits in hearings.) 

The fifteen copies of Dayton’s application received August 2 = 
accompanied by a certificate of service pursuant to Section 1. 7 (f) 
of such Rules (18 C.F.R. 1.17(f)). 
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by first class mail a single ‘‘courtesy’’ copy of the same 
document. . 


A. Petitioner Did Not File Its Application For Rehearing 
Within the Time Prescribed by the Act. 


Petitioner may be expected to argue*® that the receipt 
of a copy of its application for rehearing by the ‘‘General 
Counsel constituted compliance with the Natural Gas Act 
(if not with the Commission’s rules)’’. But, clearly, there 
is no warrant for assuming that Dayton could comply with 
the statutory requirement otherwise than as prescribed 
by the applicable regulations duly promulgated by the 
Commission in the exercise of its rule making powers under 
Section 16 of the Act (52 Stat. 830, 15 U.S.C. 7170). 

Petitioner, understandably, cites no authority, either in 
the Act or elsewhere, for such a conclusion nor has Re- 
spondent discovered any. 

The Act does not specify any person to whom, or place 
to which, an application for a rehearing shall be delivered. 
It simply says, in Section 19 (a), that any party to a pro- 
ceeding aggrieved by a Commission order therein may apply 
for a rehearing within thirty days.. The Commission, how- 
ever, acting pursuant to the rule-making power given to 
it in Section 16 of the Act, filled the gap. In Section 1.34 
(a) of its Rules of Practice and Procedure [18 C.F.R. 1.34 
(a)}, the Commission provided that an application for 
rehearing shall be filed with the Commission, and, in order 
that there may be no doubt as to where such applications 
must be delivered, it provided specifically in Section 1.14 
(a) of its Rules [18 C.F.R. 1.14 (a)] that: 


The filing of written applications, complaints, declara- 
tions, petitions, protests, * * * shall be made by filing 
them with the Office of the Secretary of the Commission 
in Washington, D.C. * * *. 


89 The arguments anticipated in this part A of this brief appear 
in Dayton’s petition in No. 13,593, pp. 6, 9. 
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The lawfully prescribed rules and regulations of the 
Commission are binding upon Petitioner. Indeed,. Peti- 
tioner does not challenge their lawfulness or any their 
applicability. 

Petitioner’s argument i is also inconsistent with its bition 
in mailing 15 copies of its application for a rehearing to 
the Secretary of the Commission, which indicates that Pe- 
titioner itself did not entertain any delusion nor intend 
that in sending a copy of its application to the Commis- 
sion’s Gaveral. Counsel it was filing the application with 
the Commission. Nor did Petitioner try to make the 
General Counsel its agent by requesting him to file the 
application with the Commission’s Secretary. No such 
request was made. Itis significant that, despite Petitioner’s 
attempted argument on this point, Petitioner carefully 
avoids any overt statement that it intended or believed 
that mailing a copy of its application to the General Counsel 
constituted filing with the Commission. 

It follows, eherefore, that the date on which the Gene 
Counsel received a copy of Petitioner’s application for a 
rehearing has no relevance to the question of whether the 
application was filed within the 30-day time limit prescribed 
by the Act. It is well established that a paper is not filed 
within contemplation of law until it is delivered to the 
proper officer and by him received to be kept on file. Lewis- 
Hall Iron Works v. Blair, 57 US App. DC 364, 23 F. 2d 972, 
974. As already stated, the Secretary of the Commission i is 
that officer [18 C.F.R. 1.2 (c), 1.14 (a)]. | 

Petitioner may be expected also to argue that its deposit 
of fifteen copies of its application in the mails constituted 
the making of application for rehearing ‘‘within the terms 
of the Natural Gas Act (if not within the Commission’s 
rules).’” But much of what was said relative to Petitioner’s 
first contention is applicable to this argument also. If, as 
Petitioner tacitly admits, the mailing of the application on 
July 27, 1956, did not constitute the making of application 
for rehearing within the Commission’s eiles. it cannot con- 
stitute compliance with the Natural Gas Act. 

Section 1.14 (a) of the Commission’s Rules of Practice 
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and Procedure [18 C.F.R. 1.14 (a)] leaves no doubt that an 
application is not filed when it is mailed. After stating 
that the filing of written applications shall be made by 
filing them with the Office of the Secretary of the Com- 
mission in Washington, D. C., the rule specifies that: 


Any such papers must be received by the Commis- 
sion in Washington, D. C. within the time limit, if any, 
for such filing. 


What has been said effectively refutes the further argu- 
ment Petitioner may be expected to make that Section 
19 (a) does not provide that an application for rehearing 
must be received, rather than deposited in the mail, within 
the 30 days. For neither does Section 19 (a) provide that 
it may be so deposited, and, here again, since the Act is si- 
lent, that detail is left to the Commission’s rules [18 C.F.R. 
1.14 (a), 1.34 (a)]. 

Finally, Petitioner may also be expected to contend that 
its delay was the result of a mistake which should be over- 
looked. Nevertheless, the cause of the delay was completely 
and exclusively within Petitioner’s control and it could have 
been avoided by the exercise of reasonable care. The delay 
was caused by Petitioner’s carelessness and if that should 
be accepted as sufficient excuse to disregard the delay, the 
time limitation would be meaningless. As this Court said in 
McCord v. Commissioner of Internal Revenue, 74 US App. 
DC 369, 370, 123 F. 2d 164, 165, a case involving the 90-day 
statutory period for filing a petition with the Board of Tax 
Appeals: 


Whenever one is dealing with a time limit there are 
hard cases. The potential filer is held to a strict ac- 
counting; many excuses justified in fact are not accept- 
able in law. In this type of case, for example, if a peti- 
tioner just misses the 90th day, his relief is completely 
barred for the Board loses jurisdiction. 


Such a statutory time limitation is jurisdictional and 
not merely procedural. Lewis-Hall Iron Works v. Blair, 57 
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US App. DC 364, 23 F. 2d 972, 974; McCord v. obit 
of Internal Revenue, 74 US App. DC 369, 370, 123 F. 2d 164, 

165. And it cannot be enlarged, Cf., Columbia Ou & Gaso- 
line Corp. v. S.E.C., 184 F. 2d 265, 266-267 (C.A. 3). In 
Texas-Ohio Gas Co. v. F.P.C., 93 US App. DC 117, 119, 207. 
F’. 2d 615, 617, it was said: 


This Court will not countenance the revival of ' stale 
claims by litigants who have failed to pursue their rem- 
edies with due diligence. | 
B. Application for Rehearing is a Prerequisite to Court 

Review | 


Since Petitioner did not apply for a rehearing within 30 
days after the issuance of the Court’s order of J une 29, 
1956, it did not avail itself of its administrative remedy, and, 
therefore, it is foreclosed from obtaining a Court review 
of the order by Section 19 (a) of the Act which provides, in 
pertinent part, that: 


No proceeding to review any order of the Commis- 
sion shall be brought by any person unless such person 
shall have made application to the Commission for a 
rehearing thereon. ! 





It is implicit in the phrasing of Section 19 of the Act that 
an application for a rehearing must comply with all require- 
ments of the Act, including the 30-day time limitation, in or- 
der to entitle the applicant to a Court review of the Commis- 
sion’s order. And not only does Section 19 (a) withhold 
from Petitioner the right to petition the Court to review 
the Commission’s order, but Section 19 (b) expressly with- 
holds from the Court power to consider Petitioner’s objec- 
tions by providing in pertinent part that: 


No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
been urged before the Commission in the application 
for rehearing unless there is reasonable ground |for 
failure so to do. 
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The Supreme Court, interpreting Section 19 of the Act, 
has left no doubt on that point. In F.P.C. v. The Colorado 
Interstate Gas Co., 348 U.S. 492, 498-500, it said: 


Section 19 (a) first precludes the bringing of any pro- 
ceeding in a Court of Appeals to review an order of the 
Commission, unless the person bringing it previously 
had applied to the Commission for a rehearing on that 
order. Section 19 (b) then expressly precludes the 
consideration by the Court of any objection to an order 
of the Commission, unless the objection shall have been 

| urged before the Commission im the application for re- 
hearing. * * * Section 19 (b) reflects the policy that a 
party must exhaust its administrative remedies before 
seeking judicial review. 

Section 10 (e) of the Administrative Procedure Act 
does not require a different result. That Act purports 
to strengthen, rather than to weaken, the principle re- 
quiring the exhaustion of administrative remedies be- 
fore permitting court review. The Senate Committee, 
recommending the bill for that Act, said: | 


A party cannot wilfully fail to exhaust. his adminis- 
trative remedies and then, after the agency action has 
become operative, either secure a suspension of the 
agency action by a belated appeal to the agency, or 
resort to court without having given the agency an op- 
portunity to determine the questions raised. If he so 
fails he ts precluded from judicial review by the applica- 
tion of the time-honored doctrine of exhaustion of ad- 
ministrative remedies . . . (Emphasis supplied.) S. 
Doc. No. 248, 79th Con., 2d Sess. 289, n. 21. 


See also the unanimous views of the majority and dis- 
senters in Panhandle Eastern Pipe Line Co. v. F.P.C., 324 
U.S. 635, 649, 650-651; and see Panhandle Eastern Pipe 
Inne Co. v. F.P.C., — US App. DC —, — F. 2d — (No. 
12,840, decided February 14, 1957, slip sheet opinion, p. 7). 

The Supreme Court has uniformly held that a court does 
not have jurisdiction in a case in which the petitioner has 
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not exhausted its. administrative remedy. Its opinion in 
F.P.C. v. Colorado Interstate Gas Company, supra, ‘em- 
phasizes, and is fully consistent with its opinions in earlier 
eases. In Aircraft € Diesel Equipment Corp. v. Hirsch, 
331 U.S. 752, 767-768, the Supreme Court said: | 


The very purpose of providing either an exclusive or 
an initial and preliminary administrative determina- 
tion is to secure the administrative judgment either, in 
the one case, in substitution for judicial decision or, in 
the other, as foundation for or perchance to make un- 
necessary later judicial proceedings. Where Congress 
has clearly commanded that administrative judgment 
be taken initially or exclusively, the courts have no 
lawful function to anticipate the administrative deci- 
sion with their own, whether or not when it has been 
rendered they may intervene either in presumed ac- 
cordance with Congress’ will or because, for constitu- 
tional reasons, its will to exclude them has been exerted 
in an invalid manner. To do this not only would con- 
travene the will of Congress as a matter of restricting 
or deferring judicial action. It would nullify the con- 
gressional objects in providing the administrative: de- 
termination. In this case these include securing uni- 
formity of administrative policy and disposition, | ex- 
pertness of judgment, and finality in determination, at 
least of those things which Congress intended to and 
could commit to such agencies for final decision. 





| 

The rehearing afforded by Section 19 (a) of the Act is 
part of an aggrieved party’s administrative remedy | iby 
which the Commission is afforded an opportunity to review 
its action in the light of the objections advanced by the 
party in its application for rehearing. Orderly procedure 
and good administration require that parties to proceedings 
before the Commission comply with the rehearing procedure 
prescribed by the Act prior to seeking court review. United 
States v. Tucker Truck Lines, 344 U.S. 33, 36-37. | 

This Court has repeatedly held that where means are 
provided for obtaining administrative action such means 


| 
| 
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must be resorted to prior judicial review. F.P.C. v. Union 
Producing Company, 97 US App. DC 223, 230 F. 2d 36, 40, 
certiorari denied, 351 U.S. 927; Red River Broadcasting Co. 
v. F.C.C., 69 US App. DC 1, 98 F. 2d 282, 288, certiorari 
denied, 305 U.S. 625. 

Since Petitioner neglected to apply for a rehearing of 
the Commission’s order of June 29, 1956, within the 30-day 
time limit prescribed by the Act, its petition in No. 13,565 
should be dismissed in accordance with what the Supreme 
Court described as ‘‘* * * the long settled rule of judicial 
administration that no one is entitled to judicial relief for 
a@ supposed or threatened injury until the prescribed ad- 
ministrative remedy has been exhausted.’’ Myers v. Beth- 
lehem Shipbuilding Corp., 303 U.S. 41, 50-51. 


CONCLUSION 


For the foregoing reasons Dayton’s petition should be 
dismissed and the Commission’s order should be affirmed. 


Respectfully submitted, 


Wuuarp W. GatcHELL, 
General Counsel, 


Howarp EK. WaHRENBROCE, 
Assistant General Counsel, 
C. Louis Kyicut, 
Davi S. LicHTENSTEIN, 
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Counsel for Respondent. 
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United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 


THE City oF LANCASTER, OHIO, 
Petitioner, | 


V. 





FEDERAL PowER CoMMISSION, | 
Respondent, No 13 552 
THE OuIo Fuet Gas Company, | 

Intervenor, 


THE Dayton PowWER AND LIGHT 
CoMPANY, 
Petitioner. 


PETITION FOR REHEARING 


Intervenor, The Ohio Fuel Gas Company, respectfully 
petitions the Court for a rehearing of this matter pursuant 
to Rule 26 of this Court’s Rules, and a reconsideration 
thereof, for the reasons herein set forth. 





1. The Opinion herein, issued December 12, 1957, 
states at page 3, that “Lancaster seasonably filed an ap- 
plication for rehearing, which was denied by the Commis- 
sion August 16, 1956.” The Opinion does not, however, 
indicate that the application urged before the Commission, 
as required by Sections 19(a) and 19(b) of the Natural 
Gas Act, any objection to the Order of the Commission 
based upon the gas service contract, if any, between the 
parties. The Application, J.A., p. 1147, shows clearly’ that 
no such objection was urged. That being the case, it appears 
that if the decision of December 12, 1957, is based in any 
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degree upon any contract rights which Lancaster may or 
may not have, the decision may be in conflict with the deci- 
sion of the Supreme Court in Federal Power Commission 
v. Colorado Interstate Gas Company, 348 U. S. 492, which 
was not cited by the Court. 

By concluding that the Court is “unable to determine 
from the present record” the answer to a question which 
Petitioner did not urge in its Application for rehearing, 
the Opinion of December 12, 1957 exhibits what appears 
to be a concept of this Court’s function, on review of Com- 
mission orders, which would seem to be a departure from 
that expressed in the Colorado Interstate case. Such a 
concept would, we feel, do away with the “policy that a 
party must exhaust its administrative remedies before seek- 
ing judicial review,” which the cited case holds is reflected 
by Section 19(b) of the Natural Gas Act (348 U. S. at 
p. 499). 

There may very well be reasons why this Court believes 
the Colorado Interstate case and the doctrine of the ex- 
haustion of administrative remedies do not apply to this 
proceeding. We believe that they do and that the Commis- 
sion’s Order should be affirmed. However, the Opinion 
should make a definitive finding if the conclusion is that 
they do not. 


2. At the bottom of page 3 and the top of page 4, the 
Opinion of December 12, 1957 states that, in its Petition 
for Review, the City complains that the Commission “un- 
lawfully altered its pre-existing service agreement with 
Ohio Fuel without its consent.” That Petition, which is 
attached to the Brief of Lancaster as Petitioner, contains, 
at page 30, a general statement that Ohio Fuel’s filing “con- 
stituted a unilateral attempt to change its existing contracts 
with the customers without their consent,” but it does not 
allege any change in any service agreement between it and 
Ohio Fuel. That it made no point of this general catch-all 
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approach is manifest from an examination of the Petition’as 
a whole. | 

Lancaster does not cite nor in any way rely upori the 
so-called Mobile or Sierra-Pacific cases in support of any 
alleged contract rights; they are cited in support of an un- 
specified public interest at page 49 of their Opening Brief. 
Their Brief in reply to the Commission’s Brief, page 2, 
says, “Lancaster * * * has not contended that the specific 
facts of the Mobile and Sierra decisions are applicable to 
it.” Thus the City made no claim that it was individually 
aggrieved on the basis of any contract rights available to it. 
We therefore respectfully submit that the point upon which 
the Court decided the case, sua sponte, as it were, was not 
made either in the Petition for Review or in the Briefs and 
Arguments in support of it, and that the Court should récon- 
sider its appraisal of Lancaster’s position before the Court. 





3. At page 4 of the Opinion of December 12, 1957, the 
Court says that “Decision concerning the points raised by the 
petition for review may depend upon the gas service contract, 
if any, between the parties.”” The Opinion refers to the 
decision in Portsmouth Gas Company v. Federal Power 
Commission, U. S. App. D. C. 247 F. (2d) 90, decided June 
25, 1957. But in the Portsmouth case, the Opinion shows 
that Portsmouth not only raised specific points as to its 
contract, in reliance upon Mobile and Sterra Pacific, in its 
Petition and in its Brief, but it also urged that objection 
before the Commission in its Application for Rehearing. 
The Portsmouth Opinion then finds that such objection is 
“appropriate for our consideration under Sec. 19(b) of the 
Act” (printed Opinion pp. 3-4, 247 F. (2d) 90 at pp. 91-2). 

The Opinion in this case is silent on the point of appro- 
priateness. | 

It is believed that, in the absence of such a finding here, 
the result of the decision in this case is in conflict with! that 
in the Portsmouth case and that the latter should lead to an 
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affirmance of the Commission’s Order. There may be reasons 
which the Court felt provide a distinction, since Judge Miller 
wrote both Opinions, but it is believed that the Opinion 
should set them forth. 

We earnestly submit that on reconsideration the Court 
should re-examine Lancaster’s status in this proceeding in 
the light of its Application for Rehearing and the conten- 
tions made by it in this Court, should conclude that the only 
ground of objection which it has standing to assert is that 
the Commission’s Order is against the weight of the evi- 
dence, should determine that the contention is manifestly 
not well taken, and should affirm the Commission’s Order, 
or, in the alternative, that in the respects herein mentioned, 
the Opinion should be clarified. 


Respectfully submitted, 


John Peyton Randolph 
1625 “I” Street, N. W. 
Washington 6, D. C. 


E. H. Laytin 

E. H. Laylin 
16 East Broad Street 
Columbus 15, Ohio 


DoNALD B. LEACH 
Donald B. Leach 
99 North Front Street 
Columbus, Ohio 


Dated: December 27, 1957. 
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IN THE | 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,552 : 


Tue Crry or Lancaster, OHIO | 
v. | 
FeperAL Power CoMMISSION 


PETITION FOR REHEARING 





The Federal Power Commission, respondent, respectfully 
petitions, pursuant to Rule 26, for rehearing in the above- 
entitled proceeding for the following reasons: | 

On December 12, 1957, the Court, in the language of the 
opinion (pp. 4-5), remarided this case: | 


* * * to the Commission for such additional hearing 
and proceedings as may be necessary to enable it to make 
findings concerning * * * (a) whether a service! con- 
tract between Ohio Fuel and Lancaster existed when 
the new tariff was proposed and when the order under 
review was entered; (b) if there was such a contract, 
what its terms'and conditions were, and when it became 
and how long it remained effective. | 


As we read the opinion, the basis for this remand is ‘~ 
in the statement (slip sheet, p. 4): 


Decision concerning the points raised by the pobitton 
for review may depend upon the gas service contract, 
if any, between the parties. * * * This t is 
not in the record before us and the Commission made 
no finding concerning it or any other service agreement. 
Cf. The Portsmouth Gas Co. v. Federal Power Commis- 
sion, —— USAppDC —,, 247 F. 2d 90 (1957). | 


The reference to the Portsmouth case we rindiratadd to 
indicate that the Court’s decision assumes that the gas septs 
450920—57 (1) 


| 
| 
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contract is relevant because it may support an objection to the 
Commission’s order here complained of based upon the rule of 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332, and F. P. C. v. Sierra Pacific Power Co., 350 U.S. 348. 

But no such objection is properly before the Court. Even 
if the terms of the service agreement would support such an 
objection to the Commission’s order (contrary to what we have 
shown in our brief, pp. 39-42), this Court is prohibited by Sec- 
tion 19 of the Natural Gas Act from considering that objection 
because it was not urged in Lancaster’s application for re- 
hearing before the Commission. Significantly, Lancaster’s 
brief in reply to brief for respondent (p. 2) expressly renounced 
contending for this objection before this Court. 

This Court’s jurisdiction in this proceeding is invoked solely 
under Section 19 of the Natural Gas Act (Pet. Br. 1; FPC 
Br. 1). That section first provides in subsection (a) for the 
filing of applications for rehearing before the Commission, 
specifying: 

* * * The application for rehearing shall set forth 
specifically the ground or grounds upon which such ap- 
plication is based. * * * No proceeding to review any 
order of the Commission shall be brought by any person 
unless such person shall have made application to the 
Commission for a rehearing thereon. Femchasis sup- 
plied.] 

Subsection (b), in next providing for court review of Com- 
mission orders, sets forth the further specification: 

* * * No objection to the order of the Commission shall 
be considered by the court unless such objection shall 
have been urged before the Commission in the applica- 
tion for rehearing unless there is reasonable ground 
for failure so todo. * * *? 

This language has been held to mean what it says and has 
been rigorously applied. In Panhandle Eastern Pipe Line Co. 
v. F. P. C., 324 U.S. 635, 649, 650-651, the majority rested its 
affrmance of the F. P. C.’s order there under review on two 
grounds, one of which was failure to urge the objection in the 


1There is no possibility that the present case falls within the “unless” 
clause of the statutory prohibition for Lancaster has never claimed that 
there was “any reasonable ground for failure” to urge the objection in its 
application for Commission rehearing. 
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application for Commission rehearing; a minority of the Court 
would have rested solely on that ground. The objection there 
involved was that the Commission had exceeded its jurisdiction 
by fixing petitioner’s jurisdictional rates in such a manner as to 
regulate non-jurisdictional rates. Although that objection thus 
went to the Commission’s jurisdiction, the Supreme Court 
nevertheless was unanimously of the view that Section 19 (b) 
precluded court allowance of the objection. r 
The next case went further. In F. P. C. v. Colorado Inter- 
state Gas Co., 348 U. 8. 492, a unanimous Supreme Court re- 
versed the Tenth Circuit for considering sua sponte an objec- 
tion which had not been urged in the application for i mal 
sion rehearing (348 U. S. at pp. 498-500) : 


* * * Section 19 (a) first precludes the siege of 
any proceeding in a Court of Appeals to review an order 
of the Commission, unless the person bringing it previ- 
ously has applied to the Commission for a rehearing on 
that order. Section 19 (b) then expressly precludes the 
consideration by the Court of any objection to an order 
of the Commission, unless the objection shall have been 
urged before the Commission in the application for|re- 
hearing. * * * Section 19 (b) reflects the policy that a 
party must exhaust its administrative remedies before 
seeking judicial review. * * * 

Section 10 (e) of the Administrative Procedure Act 
does not require a different result. That Act purports 
to strengthen, rather than to weaken, the principle ire- 
quiring the exhaustion of administrative remedies before 
permitting court review. The Senate Committee, rec- 
ommending the bill for that Act, said: 

“A party cannot wilfully fail to exhaust his sdmiie 
trative remedies and then, after the agency action has 
become operative, either secure a suspension of the 
agency action by a belated appeal to the agency, or \re- 
sort to court without having given the agency an oppor- 
tunity to determine the questions raised. If he so fails 
he is precluded from judicial review by the application of 
the time-honored doctrine of exhaustion of administra- 
tive remedies. . . . (Emphasis supplied.) §. Doc. No. 
248, 79th Cong., 2d Sess. 289, n. 21.” | 


This Court itself has heretofore followed the Colorado Inter- 


state decision (Panhandle Eastern Pipe Line Company) v. 
F.P.C.,— USAppDC —, 243 F. 2d 628, 632, decided February 
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14, 1987) and as we understand the Court’s practice, another 
panel of the Court may be expected to follow so recent a 
decision. 

That no objection founded on the Mobile-Sierra doctrine was 
urged in Lancaster's application for Commission rehearing is 

plain from a reading of the objections stated in that application 
(R. 6900) which we set forth in their entirety in the footnote.* 

Thus no objection based on the Mobile doctrine, which the 
Court’s opinion seems to assume may possibly lurk i in the case 
dehors the record, may properly be considered by the Court. 
Obviously, the Court cannot refuse to affirm the Commission’s 
order on a purely speculative possibility which is unsupport- 
able on the record made by the petitioner before the Com- 
mission. The Court must deal with the case as it comes to 
jit—not what might have been the case if petitioner (who knew 
the terms of the contract and was aware of the objections of 
Portsmouth Gas Company in the companion case) had seen 
fit to offer the service agreement in evidence and to advance 
the contention which the Court’s opinion now seeks retro- 
actively to inject into the proceeding. 

If the ruling of this Court is to be that the Commission, 
in administering the Act (and the parties in asserting their 
rights under the Act) are, after a final Commission decision, 
to be subject to being required to re-explore for the possible 
existence of issues not deemed to lurk in the case when it 
was first heard; if the procedures heretofore followed by the 
Commission of hearing, briefing, oral argument, examiner’s 
decision, exceptions thereto, possible oral argument before the 





*“1. That the decision rendered by the commission permits Ohio Fuel to 
retain more than their actual costs for the year 1955 including a 64% rate 
of return. 

2. That the refund for 1955 to customers of Ohio Fuel should be based on 
actual 1955 costs plus a 6% % rate of return. 

3. That the decision of the commission actually gives Ohio Fuel a 7.39% 
rate of return for 1955 which is against public policy, and the announced 
intention of the commission. 

4. That the commission rendered its opinion solely on the basis of Ohio 
Fuel’s Brief and without benefit of oral argument by the City of Lancaster 
and other intervenors. 

5. That the rate form allowed by the commission’s decision is wholly 
against public policy, the weight of the evidence adduced and the recom. 
mendation of the Presiding Examiner who heard the case.” (2. 6900.) 


ad 
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Comiission, Commission decision, and applic&tion for Corti: 
mission rehearing, followéd by court review, whith have ma 
ready consumed four years and three month’ (throug 
lack of diligence upon the part of the Commission), now 
to be subject to reopening for further inquiry whether addi- 
tional issues may be introduced into the proceeding before 
there may be any finality to the wholesale rates involved, we 
respectfully submit that the statutory basis and the rationality 
of Such a new procedure needs to be explored much more, fully 
than it has been in the arguments of this case or the opinion 
of the Court. Without understanding of the ruling there can 
be neither effective compliance therewith nor satisfactory re- 
view thereof by the Supreme Court. 
This Commission has complied in good faith and snekget- 
cally with decisions of the courts, such as the Phillips* and 
City of Detroit * cases, which have drastically revised the Com- 
mission’s understanding of the law, and the Commission is seek- 
ing to administer the Act as so interpreted with maximum ef- 
fectiveness.» The Commission, in no less good faith, is at- 
tempting to administer the Act conformably to the Supreme 
Court’s decision in the Mobile and Sterra cases. It is true that 
the Commission does not read those decisions as this Court 
did in the Memphis case. But the posture of the present case 
wholly eliminates that problem from this case and the attempt 
to inject the problem into the case will not aid in the’ final 
solution of the meaning of the Mobile and Sierra decisions. 
Accordingly, we urge that the Court afford an opportunity for 











* Phillips Petroleum Company v. Wisconsin, 347 U. 8. 672. 

“City of Detroit v. F. P. 0., —— USAppDC ——, 230 F. 2d 810 (CADC), 
certiorari denied, 352 U. S. 829. 

* Data are set forth in the Appendix, infra, pp. 7-15, showing the extent to 
which the Commission has implemented the Supreme Court’s decision in 
Phillips. The court cases listed under item (7) (a), p. 14 are a signifi- 
cant indication of the consistency shown by the Commission in applying 
the rule of the City of Detroit case. 

* Memphis Light, Gas and Water Division v. F. P. C., No. 13,666, _ 
November 21, 1957. In response to the Commission’s request, the Solicitor 
General of the United States on December 13, 1957, authorized the | Aline 
of a petition for certiorari to review that decision. 
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reconsideration and reversal of the decision it has reached, 
and grant rehearing for that purpose. 
Respectfully submitted. 
Wituarp W. GaTcHELL, 
General Counsel, 
Howarp E. WAHRENBROCK, 
| Solicitor, 


For Respondent 
Federal Power Commission, Washington 26, D. C. 


DECEMBER 27, 1957. 








APPENDIX 


The extent to which the Federal Power Commission has 
implemented the Supreme Court’s decision in Phillips 'Petro- 
leum Co. v. Wisconsin, 347 U.S. 672, is revealed by the follow- 
ing data: 

(1) Statzstics relative to independent producer fina from 
Federal Power Commission Press Releases: 


RELEASE FOR PUBLICATION ! 
| 


FrepErRAL Power CoMMISSION 
Immediate Release Release No. 8959 
G-4493 


4,131 Rate Increases, TOTALING $57,472,400 PER YEAR; WERE 
Fitep sy INDEPENDENT NaTurAL Gas PRODUCERS IN’ First 
24% Years Fottowine Puiuurs Decision, FPC Reports 


WasHINGTON, D. C., February 5, 1957.—The Federal Power 
Commission received 4, 131 rate increase filings, totaling ap- 
proximately $57,472 400 annually, from independent producers 
of natural gas during the first 214 years following the June 7, 
1954, decision of the U. S. Supreme Court in the Phillips 
Petroleum Company case, Chairman Jerome K. Kuykendall 
reported today. 

The figures eel the Chairman made public cover vite and 
certificate filings—between June 7, 1954, and December 31, 
1956—made by the independent producers which were: ‘deter- 
mined by the Supreme Court in its Phillips decision to be 
subject to Federal Power Commission jurisdiction. ! 

During this period the Commission received 7,738 certificate 
applications from independent producers and 5, 839 of these 
had been disposed of as of December 31, 1956. During the 
year 1956 alone producers filed 1,255 certificate applications, 
while the Commission disposed of 3,601. 

Of the filings for higher rates between June fe 1954, and 
December 31, 1956, the Commission suspended 427 increases 
amounting to $32, 841 800 per year. The FPC during this same 
period allowed without suspension 3,704 filings, for increased 
rates totaling approximately $24,030, 600. These totals include 
2,002 tax rate increases totaling $7,204,461 annually. 


(7) 
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Sixty-nine of the suspended rate increases, totaling approxi- 
mately $7,193,500 per year, were disposed of by the end of 1956. 
The Commission disallowed $3,855,100 of this total, allowed 
$3,268,100 while the remaining $70, 300 was withdrawn. As of 
December 31, 1956, there were 358 rate increases under sus- 
pension and still pending, for $25,648,300 per year. 

In addition to the rate increases, the Commission received 
2,579 rate decreases amounting to about $2,928,600 annually. 
These included 2 906 tax rate decreases amounting to about 
$2,841,500. During the June 7, 1954-December 31, 1956 
period the Commission received a total of 19,337 rate ‘filings 
of all types from independent producers, including i increases, 
decreases, new service, and other submittals. Approximately 
5,500 rate filings were received during 1956 alone. 

The tables on the back of this page show statistics relative 
to independent producer rate and certificate filings both at the 
end of the calendar year 1955 and at the end of 1956. 


{hack} 
Statistics Relative to Independent Producer Rate Filings 


Tax rate increases filed and allowed 


Other rate increases filed and 
allowed without suspension. 


Total rate increases filed and 
allowed without suspension. . 30, 136, 478 


10, 475, 385 
3, 351, 847 
7, 018, 114 

108, 424 


33, 433, 701 
43, 900, 178 


1 Data for 1957 is compiled from Federal Power Commission Press Releases Nos. 8966, 9020, 9093, 
9157, 9238, 9291, 9349, 9419, 9474, 9531 for each of the months of that year, with a correction for clerical 
error in the press release for June 1957, No. 9291. 
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Statistics Relative to Independent Producer Certificate Filings 
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\Wovering service already being rendered on June 7, 1954, 
+ Dats for 107i cotpted trots Federal Power Guiamasion Pret Releases Nod, 858, soa, dot, 
157, 9238, 9291, 9349, 9419, 9474, 9531 for each of the months of that year. | 


(2) Independent producer rate proceedings before the hed- 
eral Power Commission (through November 27, 1967 dt in which 
Commission opinions have been issued or examiners’ decisions 
have become final: | 


Union Oil Co. of Calif., et al., Opinion No. 300, issued 12/6/56, 
docket Nos. G-4331, etal., 16 FPC 100. 

Davidor & Davidor, Examiner’s decision issued 2/3/56, Aodket 
aks ae reversed by Commission order 3/22/56, 5 ¥PC 
1 

Continental Oil Company, et al., Examiner’s decision = 
4/24/56, docket Nos. G-6503, et al., modified and affirmed 
by Commission order 6/14/56, 15 FPC 735. 

Christie, Mitchell & Mitcheil, Examiner’s decision issued| 4/ 
25/56, docket No. G-3669, affirmed by Commission order 
8/29/56, 15 FPC 751. 

Associated Oil and Gas Company, et al., Examiner’s Apéision 
issued 8/14/56, affirmed by Commission order 2/6/57, iz 
FPC 199, docket Nos. G-8519, et al. 

Hunt Oi Company, Examinei’s decision issued 8/15/ 56, docket 
me G-9411, reversed by Commission order 12/3/56, 16 FPC 
1292. 

Sun Oil Comment et al., Examiner’s decision issued 9/11/ 56, 
docket Nos. G—8288, et al., affirmed by Commission order 
2/6/57, 17 FPC 174. 

Crow Drilling Company, Inc., ét al., Examiner’s decision issued 
10/19/56, docket Nos. G-6622, et al., affrmed by a 
order 2/6/57, 17 FPC 226. 
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Phillips Petroleum Company, Examiner’s decision issued 11/ 
29/56, docket No. G—10908, reversed by Commission order 
4/5/57, 17 FPC 503. 

Wiliam Negley, d/b/a Paisano Trading Company, Lid., et al., 
Examiner’s decision issued 1/15/57, docket Nos. G-8622, et. 
al., modified by Commission order 4/22/57, 17 FPC 550. 

Forest Oil Corporation, Examiner’s decision issued 2/11/57, 
docket No. G-5510, affirmed in effect by order 4/26/57, 17 
FPC 586. 

H. F. Sears, et al., Examiner’s decision issued 4/23/57, docket 
Ey G-6502, et al., affirmed in effect by Commission order 
9/3/57. 

Delhi-Taylor Oil Corporation and Mayfair Minerals, Inc., 
Examiner’s decision issued 5/1/57, docket No. G-6504, ’modi- 
fied by Commission order 9/30/ 57. 

Harper Oil Company, Examiner’s decision issued 5/10/57, 
docket No. G-8715, adopted by Commission order 6/10/57, 
17 FPC 803. 

Southwest Gas Producing Company, Inc., et al., Examiner’s 
decision issued 8/8/57, docket Nos. G—9611, et al.; became 
effective 9/9/57. 

Shell Oil Company, Examiner’s decision issued 8/9/57, docket 
No. G-12191, modified by Commission order 11/12/57. 





(3) Independent producer certificate proceedings before the 
Federal Power Commission (through November 27, 1957) in 
which Commission opinions have been issued or examiner's 
decisions have become final: 


Deep South Oil Co., et al., Opinion No. 284, issued Sept. 9, 
1955, docket No. G—2952, et al. 

Dixie Pipe Line Co., et al., Opinion No. 285, issued September 
9, 1955, docket No. G—2401, et al. 

Anthony J. Tamborello, et al., Opinion No. 287, issued 11/28/ 
55, docket No. G-3045, et al. 

Anthony J. Tamborello, et al., Opinion No. 287—A, issued 1/ 
20/56, 15 FPC 1, docket Nos. G-3045, et al. 

Cities Service Gas Co., et al., Opinion No. 288, issued 11/28/55, 
docket Nos. G-2569, et al. 

Continental Oil Co., Opinion No. 293, issued 9/20/56, 16 FPC 
1, docket Nos. G-6349, et al. 

Natural Gas Pipe Line Co. of America, et al., Opinion No. 299, 
issued 12/4/56, 16 FPC 80, docket Nos. G-4280, et al. 

J. M. Huber Corp., et al., Examiner’s decision issued June 15, 
1955, docket Nos. G-3038, et al., affirmed by Commission 
order, October 6, 1955. 
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Tide Water Associated Oil Company, Examiner’s decision is- 
sued August 29, 1955, docket Nos. G-3718, et al. Became 

effective September 29, ‘1955. 

Skelly Oil Co., et al., Examiner’s decision issued Sept. 20, 1955, 
docket Nos. G-5380, etal. Proceeding terminated by Com- 
mission order, February 10, 1956, 15 PFC 1123. 

Argo Oil Corporation, et al., Examiner’s decision issued Octo- 
ber 26, 1955, docket Nos. G-6810, et al., affirmed by Com- 
mission order January 25, 1956, 15 FPC601. 

Continental Oil Company, et al., Examiner’s decision | si 
December 7, 1955, docket Nos. G-6590, et ‘al., affirmed 
Commission order 2/ 6/56, 15 FPC 627. 

The Atlantic Refining Company, et al., Examiner’s oad 
issued December 7, 1955, docket Nos. G-8809, et al ., affirmed 
by Commission order December 30, 1955. 

Sinclair Oil and Gas Company, et al., Examiner’s decision 3 is- 
sued February 10, 1956, docket Nos G-9049, et al. sans 
effective March 12, 1956, 15 FPC 665. 

Continental Oil Company, Examiner’s decision issued March 
8, 1956, docket Nos. G-6349, et al., modified ‘and affirmed 
by Commission order J uly 23, 1956, 16 FPC 417. | 

Nelson Bunker Hunt Trust Estate, Examiner’s decision is- 
sued May 8, 1956, docket Nos. G-4558, et al., affirmed by 
Commission order June 14, 1956, 15 FPC 743, ; 

Montana-Dakota Utilities Co., et al., Examiner’s dlezinton’ is- 
sued May 8, 1956, docket Nos G-9253, et al., affirmed by 
Commission order July 2, 1956, 16 FPC 401. 

Continental Ou Company, Examiner’s sai issued J iy 13; 
1956, docket Nos. G-5795, et al., affirmed by Commission 
order 9/19/56, 16 FPC 451. 

Saturn Oil & Gas Company, Inc., Examiner’s decision fesned 
September 21, 1956, docket No. G-5999, affirmed by Com- 
mission order 11/9/56, 16 FPC 461. 

Continental Oil Company, et al., Examiner’s decision — 
March 29, 1957, docket Nos. G-11, 024, et al., adopted by 
Commission order 6/24/57 with modifications, ‘17 880. 

Continental Oil Company, Examiner’s decision issued ay 1, 
1957, docket No. G—6346, reversed by Commission order 
9/6/57. | 
(4) Independent producer rate proceedings before the Fed- 

eral Power Commission under Section 4 of the Natural Gas 

Act (through June 30, 1957) in which final Commission orders 

without opinion have been entered: 











iz 


Locket No. . Name of Company Commission Order 
G-3176 Phillips Petroleum Co__...--.----_- 2-7-56 15 F.P.C. 1116 
3233 Humble Oil & Refining Co__...---_- os a 
3820 Bridvwell Oil Co... «..--n<stssacce be a a 
3941 Arkansas Fuel Oil Co._....----.--- 12-20-54 _....-.-.-... 
MOIS Da. Bs MA eee eh cee neses 12-20-54  ............ 
4017 Delta Gulf Refining Co_.........-.. a 
4018 Taylor O. & G. & Mayfair Minerals. 12-20-54  -.....--.---- 
4019 Humble Oil & Refining Co__._-..-_- ey oo  -e 
4020 Arnold O. Morgan.-.-.---.-------- 12-7-54 -..--.------. 
€360 J.C. Traltin, 6 Qhocnnnescccnmamnms po SS) a 
5642 Kerr-McGee Oil Industries... ...... 12-23-54 ....-.---.--- 
SOIS Baw Ol Cee sc cndcraccswemsencccns 8-21-56 16 F.P.C. $61 
8634 Amerada Petroleum Co....-------- a 
8636 Rudco Oil & Gas Co_-......-----.- 6-7-56 ....--------= 
oe a 4-22-57 17 F.P.C. 550 
9259 Stanolind Oil & Gas Co...-_------- 12-30-55  _............ 
9309 Cities Service Gas Prod. Co......--- 5-25-56 15 F.P.C. 1438 
S310 J, MB? Corp. ont wenn 4-13-56 15 F.P.C. 1284 
3416 J. M. Huber Corp. ...---26.552.0.. 4-13-56 15 F.P.C. 1284 
9509 Forest Oi) Corp. coon cccnsnnssccuss SETS! seawcenenwn ty 
9592 Forest Oil Corp. -..-.....-----..-- 4-11-57 _...--------- 
C507 Wi, Js, RiOWRnnccwseusssamannennn 1026-6: cecenwceweeee 
9598 Dolte Cheramie--..........------- ee 
9599 Robert Mosbacher__......-.------. 104-56 -..---.---222 
9600 Eunice J. Vinet___-.....--.---- 2. na 
WOOL WW. Rs Whetlittrccccccccccesncocanc 104-56) ccdcccemssccs 
DGS James G, "WOCGS ecscnceusewnnewewes i 
9607 John lL. Abercrombie, et al_....-.--- eS 
SOI7S Bok U8 Oeq oonccecnwcmemiewaee 8-21-56 16 F.P.C. 861 
11653 The Chicago Corporation, et al...... 4-2-57 _.---------:. 


(5) Independent producer rate proceedings before the Fed- 
eral Power Commission under Section 5 of the Natural Gas Act 
(through June 30, 1957) in which final Commission orders with- 


out opinion have ‘been entered: 

Docket No. Name of Company Commission Order 
8728 Cities Service G. Prod__....-.--.--- 5-25-56 15 F.P.C. 1448 
9499 Northern Nat. Gas Producing Co.... 7-26-56 16F.P.C. 803 
8534 Phillips Pet. Co.._-.-------------- 224-56 ------------- 
8688 La Gloria 0. & G. Co__-.-. ter, BUCO OFOE ncacccesccsus 
8689 Continental Oil Co....---- term. but noorder -............. 





(6) Decisions by United States Courts of Appeals reviewing 
Federal Power Commission orders in independent producer 
proceedings: 


; 
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(a) Final orders in certificate proceedings: | 
Sunray Mid-Continent Oil Co. v. F. P. C., C. A. 10, 239 F. 2d 
97, reversed, 353 U.S. 944. 
xs inental Oil Co. v. F. P.€.,C. A. 5, No. 16130, 6/20/81, 247 
J. M. Huber Corp. v. F. P.C., C. A. 3, 236 F. 2d 550, certiorari 
denied, 352 U. S. 971. 
Saturn Oil & Gas Co v. F.P.C., C. A. 10, No. 5582, decided 
November 20, 1957, Appendix B, infra. | 


(b) Final orders in rate proceedings: : 


Crties Service Gas Producing Co. v. F. P. C., 233 F. 2d 726 
(C. A. 10), certiorari denied, 352 U.S. 911. 

Continental Oil Co. y. F. P. C., 236 F. 2d 839 (dissent, 036 F. 
2d 785 at 793) (C. A. 5), certiorari denied, 352 U S. 966 (16 


cases). 

Deep South Oil Co. of Texas v. F. P. C. 247 F. 2d 882 (CLA. 5). 

Roy Lee, Trustee, Hassie Hunt Trust v. F. P. C., 236 F. 2d 835 
(C. A. 5) (dissent 236 F. 2d 785 at 793), certiorari nied, 
352 U.S. 970. 

Ralph Shank, Trustee, Nelson Bunker Hunt Trust Estate v. 
FF. Ge 236 F. 2d 830 (C. A. 5) (dissent, 236 F. 2d 785 at 
793), certiorari denied, 352 U.S. 790. 

Phillips Petroleum Co. v. F. P. C., 227 F. 2d 470 (C. A. 10), 
certiorari denied, 350 U.S. 1005 sub nom. M ichigan-Wiscon- 
sin Pipe Line Co. v. Phillips. 


(c) Interlocutory orders in rate proceedings: | 


Continental Oil Co. v. F. P. C., 236 F. 2d 827 (C. A. 5) (dissent, 
236 F. 2d 785 at 793). | 
Humble Oil & Refining Co. v. F. P. C., 236 F. 2d 819 (C. A. 5) 
(dissent 236 F. 2d 785 at 793), certiorari denied, 352: U. S. 


967. 
Humble Oi & Refining Co. v. F. P. C., 244 F. 2d 315 (CA. 5) 

1 
Humble Oil & Refining Co. v. F. P. C., 244 F. 2d 315 (CA. 5) 


(2). 

Humble Oil & Refining Co. v. F. P. C., C. A. 5, #16505, et al, 
decided 6/28/57. 

Hunt Oil Co. v. F. P. C. 286 F. 2d 828 (C. A. oy hams aor. 
2d 785 at 793), certiorari denied, 352 U.S 

Sun Oil Co.v.F.P.C., 244F. 2477 (C. A. 5. 

Stanolind Oil & Gas Company v. F. P.C., 236 F. 2d 824 (dissent 
236 F. 2d 785 at 793) (C, A. 5). 

Texas Gas Corp. v. F. P. C., A. D. C. #13751, decided Nov. 7, 
1957. 
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Union Oil Company of Calif. v. F. P. C., 236 F.2d 816 (C. A. 5) 
ain 236 F. 2d 785 at 793), certiorari denied, 352 U. S. 
969 


(d) Orders in cases brought to review » Federal Power Com- 
mission orders Nos. 174, 174-A and/or 174-B: 


Amerada Petroleum Corp. v. F. P. C., 231 F. 2d 461 (C. A. 10), 
and 3 other cases. 

Gulf Oil Corp. v. F. P. C., 128 F. Supp. 446 (D. D. C.), affirmed 
and remanded with directions to dismiss, 230 F. 2d 40 (C. A. 
D.C.), certiorari denied, 351 U.S. 973. 

Gulf Oil Corp. and Gulf Refining Co. v. F. P. C., 236 F. 2d 812 
(C. A. 5) (dissent 236 F. 2d 785 at p. 798). 

Magnolia Petroleum Corp. v. F. P. C., 236 F. 2d 785 (C. A. 5) 
and 3 other cases, certiorari denied, 352 U. S. 968. 

The Texas Company v. F. P. C., 236 F. 2d 813 (dissent 236 F. 
24 785 at 793) (C. A. 5), certiorari denied, 352 U. 8S. 970. 
Union Producing Co. v. F. P. C., 127 F. Supp. 88 (D. D. C.), 
reversed and remanded with directions to vacate preliminary 
injunction and dismiss complaint, 230 F. 2d 36 (C. A.D. C.), 

certiorari denied, 351 U. 8. 927. 


(7) Pending cases in United States Courts of Appeals (as of 


November 27 1957) for review of Federal Power Commission 
orders in independent producer proceedings: 


(a) Orders dismissing independent producer rate increases 
filed under Section 4 (d) for failure to discharge burden of proof 
as to justness and reasonableness of proposed increased rate: 


CA5 No. 16704 Associated Oil & Gas Company, Orange Grove 
Oil & Gas Corporation, H. J. Mosser, v. F. P. C. 

CA5 No. 16581 Bel Oil Corporation v. F. P. C. 

CA5 No. 16721 Crow Drilling Co., Inc. v. F. P. C. 

CA5 No. 16844 Forest Oil Corp., et al. v. F. P. C. 

CA5 No. 16716 Gulf Oil Corp. v. F. P. C. 

_ No. 16725 Maracaibo Oil Exploration Corp., et al. v. 

P. €. 

CA5 No. 16584 Morris Rauch, et al. v. F. P. C. 

CA5 No. 17009 H. F. Sears et al. v. F. P. C. 

CA5 No. 16724 Sohio Petroleum ig ge v.#. F.C, 

CA5 No. 16722 Sun Oil Company v. F. P. 

CA5 No. 16583 Union Oil Company of Baktoreie The Louisi- 
ana Land and Exploration Company v. F. P. C. 


(b) Orders accepting independent producer rate filing based 
on state minimum price orders: 
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CA10 No. 5666 Cities Service Gas Company v. F. P. C. 
CA3 No. 11862 Natural Gas Pipeline v. F. P. C. : 
CA10 No. 5695 Phillips Petroleum Company v. F. P. C. 


(c) Orders certificating independent producer sales dnd 
facilities without a specific rate-limiting condition: 


CADC No. 13783 Oklahoma Natural Gas Company v. F. P LC. 


CA3 No. 12408 Long Island Lighting Co. v. F. P.C. 
CA3 No. 12401 Public Service Commission of New York v. 
FF. Fe C. 





(d) Orders rejecting or otherwise eliminating duplicative 
rate filings or certifications: | 
CA5 Nos. 16020, 16021, 16213, 16321, 16410, 16548 Sun Oil 

Company v. F.P.C. | 

(e) Orders determining petitioner to be a “natural gas com- 
pany” and prohibiting abandonment of facilities and substitute 
sale: 


CA5 No. 16092 Magnolia Petroleum Corp. v. F.P.C. 
CA5 No. 16094 Sun Ol Company v. F. P. C. 


(f) Orders suspending filed increased rate: 
CA5 No. 16212 Sun Oil Company v. F. P. C. 





(8) Independent producer cases to which Federal Power 
Commission is a party now pending in the United States 
Supreme Court: | 


On petition for certiorari to review affirmance of Commission 
order asserting jurisdiction over sale at or near the wellhead: 
No. 449 Shell Oil Company v. F. P. C. | 
No. 459 Humble Oil & Refining Company v. F. P. C. 


BU. S. GOVERNMENT PRINTING OFFICE: 1987 | 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 








No. 13,565 


THe Darton PowrEr anp LigHt CoMPANY, PETITIONER 
v. 


FEDERAL POWER COMMISSION, RESPONDENT 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 
POWER COMMISSION 


WILLARD W. GATCHELL, 
General Counsel, 
HOWARD E. WAHRENBROCE, 
Solicitor, 
For Respondent 
Federal Power Commission, 


Washington 25, D. C. 














IN THE 


Gnited States Court of Cipeals : 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ‘a 


No. 13,565 


Tse Dayton Powrr anp Licht ComPANY, PETITIONER 


v. 
FEepeRaL Powrr CoMMISSION, RESPONDENE 


ON PETITION FOR REVIEW OF AN ORDER OF FHE ee 
POWER COMMISSION 


PETITION FOR REHEARING 


The Federal Power Commission, respondent, petitions’ for 
rehearing in the above-entitled proceeding for the sotonie 
reasons: 

The Court’s decision of December 12, 1957, holds that the 
Commission acted illegally in refusing to treat Dayton’s appli- 
cation for Commission rehearing as filed within the 30-day 
period allowed by the statute where a copy was received in the 
office of the General Counsel of the Commission within that 
period, although neither the original nor any of the number of 
conformed copies specified in the Commission’s regulations was 
received in the office of the Secretary of the Commission until 
after the period had expired. The Court’s opinion states the 
basis of its holding as follows (slip sheet, pp. 4 and 5, omitting 
citations) : | 


Dayton met the command of the statute. Within 
the jurisdictional statutory period its application reached 
the General Counsel of the Commission, the very official 
in charge of the proceedings in which Dayton was a 

450919-—57 (1) 
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i. 
party. Since the Commission had expressly retained 
authority in its rule to waive exact compliance with its 
own procedural requirement, it cannot oust itself of 
jurisdiction on the facts here shown. We do not con- 
done Dayton’s laxity in failing to forward all papers on 

time.* We simply say we cannot hold the failure to © 
meet the directive of this procedural rule is jurisdic- 
tional so that the — defeats oe s status as a 


party. 


‘es “2 ied nove no copies been received within the statutory period, a very 
different ‘problem ‘would be presented: Mere timely deposit in the 
mails is not sufficient even if the ee in delivery be aay one 
day. se © 

In so deciding the Court has made a nullity of two Commis- 
sion regulations without assigning any reason for doing so,«rt 
thus leaving in complete confusion. both the efficacy of those 
rules for the daily administration of the Commission’s business, 
and the rationale of the decision which, if articulated, the 
Commission might be constrained to seek to have the Supreme 
Court review. 

The two regulations are those which require airtidatinna for 
rehearing to be filed in the Secretary’s office and to be accom- 
panied “at the time” with 14 conformed copies. Section 1.34 
(a) (18 CFR 1.34 (a)) requires that such application “shall 
be filed with the Commission”, which, under Section 1.2 (c) 
(18 CFR 1.2 (c)), means filing “in the Office of the Secretary . 
of the Commission at Washington, D. C., within such time 
limits as are prescribed for such filings.” (Emphasis supplied.) 

Section 1.34 (a) (18 CFR 1.34 (a)) also requires that such 
application “shall conform to the requirements of” Section 
1.15 of the Regulations which requires (18 CFR 1.15 (b)) that 
“Except as may be otherwise required by the rules or regula- 
tions of the Commission, or ordered or requested by the Com- 
mission, at the time pleadings, documents or other papers other 
.than correspondence, are filed with the Commission there shall 
be furnished to the Commission * * * an one and 14 con- 
formed copies.” . 

The opinion says of the latter regulation that by it the Com- 
mission had “expressly retained authority * * * to waive 


ta 
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exact compliance with that regulation: But the opinion does 
not, and, we submit, could not correctly say either that the 
Commission here had waived compliance, or had illegally re- 
fused a request to waive it. It isnot clear whether the opinion 
means that reservation of power of waiver is the equivalent of 
waiver, or, if so, to what extent. ! 

The opinion does not say that either of the two regulations 
is unlawful, or state reasons for invalidity of either, yet it treats 
both as being null and void. For nothing has to be filed i in the 
Secretary’s office, and no copies have to be.provided, under the 
decision which has ‘been entered. The nearest thing to a 
rationalization of the decision is the suggestion that within the 
jurisdictional statutory period .Dayton’s application reached 
the. General Counsel. of the Commission whom the opinion 
characterizes as “the very official in charge of the Penne 
in which Dayton was a party.” 

. This characterization is without support in the record, and 
erroneous. The General Counsel, as.his title indicates, is' the 
chief legal adviser of the Commission. But in no sense which 
has relevance to the present question was he “the very official 
in charge of the proceedings in which Dayton was a party. ‘a 
Before the Examiner, the Commission’s staff had been repre- 
sented by attorneys who work directly or indirectly under| the 
general direction and supervision of the General Counsel. But 
the staff appeared and participated as other parties did and 
with no more direct contact with the Examiner or the members 
of the Commission than was available to the other parties. 
After the Examiner’s decision the case went to the Commission 
on exceptions to the Examiner’s report. From thenceforth' the 
Commission itself, as distinct from all employees of the Com- 
mission, was immediately, directly, and exclusively “in charge 
of the case.” Only as its regulations provided for filings with 
the Secretary could any official be said to be “in charge of the 
proceedings,” and, so far as receipt of filings is concerned, that 
official was the Secretary. 

This Court does not attempt to run its own business without 
regulations and neither can the Commission—or with one’ set 
which it has itself prescribed and another conflicting set (or 
parts of a set) which this 5 Court, after the event, writes for it 
from time to time. © */ 
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The failure of the Court to indicate the grounds for its deci- 
sion comes squarely within the principles long followed by the 
Supreme Court, of requiring particularity in judicial decisions, 
Virginian Railway v. United States, 272 U.S. 658, 675; Cleve- 
land: Rezkway v. United States, 275 Y. S. 404, 414. 

We therefore strongly urge this Court to grant a rehearing. 

Respectfully submitted. 


Wiinagp W. GaTcHELL, 
General Counsel, 


’ Howarp E. WAHRENBROCE, 
Solicitor, 


For Respondent, 
Federal Power Commission, 
7 Washington 26, D.C. 
DECEMBER 27, 1957. 
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